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PREFACE TO THE THIRD EDITION.

[he author « commentary on the Transfer of Property et
wis pullichied Tast vour and therefore discussions on the Jaw
of prop rtv on matters not dircetly wathm the scope of the
Rem *r ion Aet have been curtailed by referenees to that
worl  This applics particalarls tothe notc onpart performance
The cae of Inffs Jadunath was deerded by the Privy Counal
after th publicstion of the hist cdition and the waghty obser-
vattens of Lord Rus o]l of Killowen hiive been poticed as they
show tht the <tatutors rights ancng out of part porformance
m Indn are different from thowe g ont of the equitable
dortnn i Enghind and do to a cortan extent ¢vade the
provieicns of the Reastration Aot

‘The prowont cdition brings all local rules and amendments
up to-<dite and mdudes all ¢ases deadad upto January 1935
teferancos hnve boen grven throughout to Indian Cases and
to the Al India Reporter the mode of atation bemg the same
asan the author s cdition of the Code of Civil Procedure

The «dstor Id the pn\'lh ge for many years of working in
colliborition with the Joarnad author and has utilized notes
Ieft b hun for the preparition of this cdition e desires
gratfully to acknowldge the asustince rendcred by Mr
{ S Shaviksha of the Middle Temple, Barmster at Law
The Index of cises has bren prepared by Mr B D Mehta,
Advorate (A S), High Court, Bombas

MNP

Jan riry 1933









.

PREFACE TO THE SECOND EDITION n

Smee the publication of the last edition many wmendments
have been made 1n the Remstration et by various Acts of the
Government of India and by two Bombay Acts \,
Ve

There hatve been numerous decisions both of the Jll(]lcl'ﬂ“
Commuttee of the Privy Couneil and the High Courts on
the doctrme of part performance and the mmle m alsh ¥
Tonsdale (1882) 21 Ch D 9 The law as to part performance
1s now codified mn section 33A of the Transfer of Property Aat
1882 and 1n section 27A of the Speafic Relef \ct, 1877, both
of which are referred to i the amended scction 49 of the
Reastrition \ct

The distinction between the Inglish law of part perform
ance s Iad down m Maddion v Alderson L R 8 App Cas
467 followed by the Judicial Commuttee of the Privy Council
1n Mahomed Musa~ Aqghore humar Ganguly (1915)42 T A 1,
«nd the law as contamned o section 53\ of the Trmsf{}' of
Property Act and section 27A of the Speatfic Relief Act 1s
pomted out m this work m the notes under section 49  The
effect of section 53A on the rule i Walsh v Lonsdale 15 also
discussed 1 the same notes  Section 3 of the Transfer of
Property Act as now amended mnkes remstration notice
m certain cases This 1s considersd m the notes under
section 50

References have been given throughout to Ipdian coses
and to All India Reporter, the mode of citation hemne the ame
as m my edition of the Code of Cinil Procedure °

1 desire to acknowledge gratefully the asmistance rendered
by B h Desay, Esquire, Advocate (8 8), Bmxsxb?\l;c :\:ulh 8
Shavalsha, Dsqure, Barmsterat Law, Middle Temple

21, MARINE Lings, DFM
Bowusavw, 1st January 1931
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[ 63
73 T2 7374 T b1
71 I 0 54
T T b 84
T T 71 76
7 i 15
™ 7 7 &6 53
T 79 7 86
a0 &0 78 87 53
81 81 79 90
B2 82 &0 91 92 93 94 70
R3 R3 81 90
.33 R 82 96
K> &5 83
86 &% 84 B85
87 87 85 88
88 88 86 89 69
87 54
89 83
90 90 87 Act 27 of 1868
s 1
91 o1 83 Act 27 of 1868
s 2
100 17
%0 WL
92 92 90
102
93*

* This corresponds with sec 2 of Act 3 of 1877






CORRIGENDA.

Tp 201231 Fer tic paragraph eaded « Whether the gencral provisions of
the Inmitation Act apjly to swits under thns section * subslitute
the following —

Lamitation —The Reanstration Act 1s a speaal Act daabng with the
«pecrnl sul ject of remetration  The speesal period of thirty dayvs prisenibed
by this sertion supersedes any period presenibed by the gencral law of hima
tation on the prnnciple generaha specialibus non derogant  So  that the
peniod of hmmtation for a ewt under sre 7715 that presenbed by the scction
and not that presenbed by the restduars Artiel 120 of the Lanutation Act
But as to the application of this prineiple to tho gineral wctions of the Lim:
tation Act, there wa< a conflict of decrvions  Some cases held that the prin
aple did not apph as these sections did not alter the period fixed by the
epecial Act, but onhy prescnbed tho manner in which the period should be
computed  Other cases held that as the Regictration Act 151 complete code
1n ateell, and as sections 71 to 77 lay down the complete procedure to be fol
the Vadras High Court held that he could not (1) Other cases held that
though sec 1 was not dwrectly applicable  yet the prinaiple embodied in
the section and recogmzed 1 sec 10 of the General Clauses Act might be

The effect of the amendment 1s to extend the operation of the Limutation
Act {m) The peniod of thirty days takes effect as 1f 1t were presertbed 1n the
Schedule to the Lamitation Act  Scetions 4, 9 to 18 and 22 are made appli-
cable go far as they are not expressly excluded, that 1s excluded by express
words referring to the sections (n), while the other sections do not apply
unless made apphicable by the special Act (o) It follows therefore that
sections 4 and 14 of the Limitation Act apply to swits under sec 77 of the
Regetration Act On the other hand & person under the disability of
mnonity would not get the benefit of sec 6of the Tamrtation Act This
was so held by the Madras High Court before the section was amended (p).

(R) Mysbuoolls v Waur Al (1882) 8) () Abdul Hakim v Lattfunnessa (1903)
ol 910, Matalbar v Sas 30 Cal 532 Khagendra v Da

Bhusan (1011) 16 Cal W N 20, mans (1910) 24 Cal WN 20 5t
12 1C 33  Suray v Thomzs IC 228, Ralim(llin v Sehibud
(1906) 28 All 48, Nigakya v din (1919) 47 Cal 300,54 1C 705
Bolu Mal(1890)PR TAF B rs

6] A,,%:s“le;a;:glmmmmurzhs US| () Syed Hawn Imsm v Brabmdeo
- ad & £ a

(5) Surendra Nath v Gopal Chunder 553”('-;(«10?3}\)’19 3I;nlt 747,126 1C
(1908) 12 Cal L J 461 dbnd 4 ~

Bakoh v Shekh Babar Al (1912)] () Sats Prassd v Qofinda Chandra
18 Gl WN T HIC 1T, {1929) 58 Cal 805, ( 29) AC 325.
Swarama v V Anshna (1914)26
Mad L 307,231C 5T ) 0 Pat 17 supra

(&) Ehottur Mohan v Dinabashy (1834) | (p) ¥eeramma v Abbak (1893) 18 Mad
10 Cal 205 9TE






THE
INDIAN REGISTRATION ACT
ACT XVI OF 1908.

(RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL
oN THE 18tn DEecEMBER 1908.)

An Act to consolidate the enactments relating to the
Registration of Documents.

WHEREAS 1t 13 expedient to consohdate the enactments
relating to the registration of documents , It 15 hereby enacted
as follows —

PART L

Preliminary.

aort title  extent 1. (1) This Act may be called the Indian
omence Registration Act, 1908

(2) It extends to the whole of British India, except
such districts or tracts of countiy as the Local Government
may exclude from 1ts operation

(3) It shall come mto force on the first day of January,
1909.

Repealed Acts.— The following 1s a list of the earlier Registration
Acts all of which are now repealed —
1 Act 16 of 1864 amended by Act 9 of 1865.
2 Act 20 of 1866
3 Act80f1871
4

Act 3 of 1877, amended by Acts 12 of 1879, 19 of 1883, 7 of
1886, 7 of 1888, 13 of 1889, 12 of 1891, and 17 of 1899
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2 INDIAN REGISTRATION ACT.

The earlier enactments relating to registration are chiefls of importance
1 regard to questions of priority and notice astowhich see sec 50

An Act to consolidate —The object of the present Act was to collect
the provisions relating to registration which were seattered about 1n several
enactments and to mcorporate them m one Act s to the construction of
2 consohdating Act see the undermentioned cases {a)

British India —See for the defimition of Brihish India  the General
Clanses Act 10 of 1897 sec 3 (7)

Which Registration Act to apply —B) sec 6 of the General Clauses
Act 1 of 1868 as well as the General Clauses Act 10 of 1897 the proceedings
1n a st must be governed by the Regstration Act in force at the institution
of the smt and not by that which may be in force when 1t comes on for
hearng (b)

2. In this Act, unless there 1s anything

Dofimt
ofinitions repugnant 1 the subject or context,—

(1) “addition” means the place of residence, and the
profession, trade, rank and title (if any) of a person described,
and, 1n the case of a Natne of India his caste (if any) and
his father’s name or where he 18 usually described as the son
of his mother, then his mother’s name

(2) “book” ncludes a portion of a book and also any
number of sheets connected together with a view of forming
a book or portion of a book

(3) “district” and ““sub district” respectively mean
a district and sub distriet formed under this Act

(4) ¢ District Court ” includes the High Court m 1ts
ordmary orignal eivil jurisdiction

(5) “endorsement” and “ endorsed” include and apply
to an entry m wnting by a registerng officer on a rider or
covermg slip to any document tendered for registration under
this Act

(@) DBank of England v }agl ano (1891] 963,231 A 18
A C 07T 144" Admntrator | (1) Syud Mahomed v Had v Abdullah
General v 1 remlal (1800) 22 Cal (1878) 3 Cal 727 Oghra Singh
783 709,22 1 A 107 Morendra v Ablakhi Rooer (18 9) 4 Cal

v Ranat Bas mv (1806) 23 Cal 536
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(6) ‘“immoveable property” mecludes land, buildmngs, 8.2
hereditary allowances, rights to ways, hights, ferries, fisheries (6)-(10)
or any other benefit to anse out of land, and things attached
to the carth or permanently fastened to anything which 1s
attached to the earth, but not standing timber, growmg crops
nor grass

(7) *lease ” meludes a counterpart, habuliyat, an under-
tahmng to cultnate or occupy, and an agreement to lease

(8) ‘ Minor” means a person who, according to the
personal law to which he 1s subject, has not attamed majonty

(9) “Moneable property ” includes standing timber, grow-
g crops and grass frut upon and Juice m trees, and property
of every other description, except 1mmoveable property —and

(10) * Representative ” mcludes the guardian of a mnor
and the commuttee or other legal curator of a lunatic or idrot

SEC. 2 (4)~-DISTRICT COURT.

District Court —The Dustrict Courts mentioned m the Act must be
tahen to be the Courts exercising the ordinary onginal ervil junisdietion wathin
the distnet, and therefore 1n the case of a Regulation Province to import
the ordinary Zilla Courts (¢)  ‘ District Court  meludes the High Court m
its ordinary oryminal evil jurtsdictton  The High Court of Allahabad has no
ordmary ongmnal avil Junsdiction, and 1t 13 not therefore a Distniet Court
withn the meanng of the defimition (d)

SEC. 2 (6)-IMMOVEABLE PROPERTY.

Defimtion of 1immoveable property in earlter Acts—The
Registration Act 16 of 1864 did not contain any defimtion of 1mmoveable
property  The first Registration Act in which the defimtion appeared was
Act 200£1866 It did not include 1n express terms ‘fisheries * or “ heredtary
allowances  * Fishertes were added in the defimtion by the Regrstration
Act 20 of 1866, and  hereditary allowances * by sec 3 of Act 3 of 1877

Immoveable property —The interest of a tenant 1n his holding s an
1nterest in 1mmoveable property ()  And so 15 the mterest which a person
has 1n a coal mine (f) But the nght of a Dandidar, te, a weighman who

(o) Reasut Hossern v Hadyee Abdoollah | (¢ Nabwra v Achampat (1851) 3 Al
(1876) 2 Cal 131,137 3TA 22 422 423, Rangayya v Rameswara
Rau [1897] 20 2ed 367,769
(&) Mukhun Jalv Roondun Lall(1875) | (f) Petman Ganesh Das (1916) Tunj
2AWR 75,78 21 A 210 Pec Do 49 311 C 512
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negotiates the sale of paddy, 13 not a nght 1n 1mmoveable property (g), nor
15 the nght to the status of a Karnavan (%)

“TIncludes "—The 1nconclustve verb ‘‘includes” shows that the
defimtion 15 not ntended to be exhaustive  When the Legislature intends
to speak exhaustnely, 1t uses the word “ mean or “ means ” (1)

“ Hereditary allowances "—Hereditary allowances were mcluded 1n
the defimitron of 1mmoveable property * for the first time by the Registration
Act30f1877 Before that enactment the question arose whether hereditary
offices 1 & Hindu commumty were mmoveable property The expression

immoneable property ’ occurred m sec 1, cl 12, of the Indian Limitation
Act 1401859 The High Court of Bombajy held that 1mmoveable property ”
must, for the iwnterpretation of that clause, when 1t concerns the mghts of
Hindus, be taken to include whatever the Hindu law classes s 1mmon eable (5)
Referring to this rule their Lordships of the Privy Council said 1n Makarana
h 1 Dessar Kall 1yt (X), which was also a case under the
Lxmxtanon Act, that they san no objection to the apphication of that rule
within proper limts and that Hindu texts might legitimately be used to show
that, m the contemplation of Hindu law, hereditary offices 1 a Hindu
community ncapable of being held by any person not @ Hindv were 1n the nature
of immoveable property (mbandla) Followmgthese remarks of the Judicial
Committee 1t has been held by the High Court of Bombay 1n cases governed
by the Regstration Acts 16 of 1864 and 20 of 1866, that sukids allowance (1)
payable out of the Government treasury and incidental to the keredutary office
of a Desq, which 18 capable of bemng held not only by a Hindu, but al<o
by a Mahomedan or Parst was not immoveable property under thoseActs(m)
Such allowances, however, constitnted immoveable property under Act 3 of
1877, they having been expressiy meiuded in the defimtion of *“ immoveable
properts, and they constitute immos eable property under the present Act
But an annual pavment for the expenses of a temple, though i1t be n
perpetuity, 13 not a ¢ hereditary all *  Buch an all “15 not
an allowance by Government or secured 1n such a way a< can conshitute
1t an hereditary allonance If enforceable at all after the death of the
contractor, 1t can only be enforced agamst s general estate i the hands

(9) Lakkany Arjun (1914)18Cal W () Balantreo v Purshotam (1872)

194 241 °C 387 9Bm H C 9
(B henath Putleny Morajaman (1903) | () (18711 TA 34, 5
st 155 164 @) USTHITA 34,50 10 Bom M C

) Balianirao v 1urshotam (1872} 9
Pom H C 99 105108, The ) 1¢,anallowance pud asa eolatium

Empress ~ Ashoctosh (1879 4 | (m) Desas Motlal v Iurshotams (1898)

Cal 483 493, The Fmprees v 18B m 02, Hanmantv Rariabas
Pananpyya (1878) & Mad 5 7, (1919) 21 Bom L R 716 719,
Awbun v Freoshanker Ghose 51 1 € 951 [allowance to

(1882} 8 Cal 534, 530 Deehpande family]
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of his legal representatine, <o long as that estate remamns undistributed
Tt 14 a mere pereonal obhigation which the contractor has undertaken, not
sccured tn any way whatever " (#)  But a hereditary nght to toda giras (o)
pryable by an mamdar out of the rents of the village 18 nota mere personal
oblizition 1t attaches to the mamdar into whos=oever hands the village
may pass, and 15, 1t 18 subnutted, a ‘ heredstary allowance ” within the
meaning of this section (p)

“ Rights to ways.”—No writing 13 necessary for the creation of an
casenent and the provisions of the Transfer of Property Act have no appl
cation to the grant of an easement  Thereis a dictn, how ever, 1n a Calcutta
casc that if a night of way 1s created in wniting, registration may be necessary
i the value of the right 13 not lex< than Rs 100 (7)

“ Right to lights."—See notes tosec 17 (1) (b), Lasement of Light ’

* Fisheries."—1 fishing lease for more than a jyear requires
registration (r)

* Benefit to anse out of land "—The nght to recover assessment
from tenantsis a benefit anung out of land (s)  And so 13 the night to recover
market dues upon a [rece of land (1) A transfer of future vents payable i
respect of land 1s & transfer of » benefit to arise out of land, but not a transfer
of rente which bave alreadv acerned (v)  Profits already due by a Lambardar
to a co sharer are not ** benefit to arise out of Jand * (1), though profits to
acerie sre A nght to hold a market 15 an inadent of the ownership of
land () An sgreement himiting the right to hold a market to particular
days requires registration (z)  Thenight of a mortgagee of a null to receive
a salary out of the income of the mill n consideration of his managing and
financing the null 1s not a benefit ansing out of land (3) The night of the
manager of & Hindu temple, thaugh involving the holding of immoyeable

(n) Vuhnu v YesTawantrao (1897) 21 (1900) 24 Bor 61> 617 Valhar
B m 287, 391 rao v Kashiu (1910) 34 Bom
(¢) Toda gras was ongnally & ecash 287,200 291, 51C 099
compostion which securcd Pro | (1) Silandar v Bahadur (1905) 27
tnction from plunder, but 18 now ANl 402, 463
an item an the runt roll of some | () Iangalaswams v Subbia  Pillas
villages (1911) 34 Mad 64 6667, 6 IC
(p) Sec Maharann Fattehsangy v Dessay 504

Aalhanragy (1879) 1 1 A 34,
5%, 10 Bom H C 281,101
(@) Sual Chandra v Delanney {1916)

() Damodar Das v Gurdhare Lal (1003)
27 AN 58t

N 1158, 1168, 31 1¢ | (¥) Hem Chandra v Krishna Chandra
fgn“' w 5 (1920) 47 Cal 1079, 58 1C 879
() See Behary Lal v kedar Nath | (v) Ganesh Singh v Sula Bakeh (1931}
{1915) 19 Cal W. N 832, 29 5 Luch. 504, 131 IC 63, (31)
IC 806 A 010

Venlap v Shdramapa (1895) 19 | (y) Hope Mils ¥ Sir Cawasys (1910)
Bom 663, 667, Anandrao v Jots 13 Bom LB 162, 10 IC 748

{8

5.2(6)
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property forming part of the endowments of the temple, 13 not a benefit
ansing out of land (2)

“Things attached to the earth "—See Mulla’s Transfer of Property
Act, see 3, notes (9) to (19)

* Permanently fastened to anything which is attached to the
earth.,”—To constitute the machinery n a factory rmmoveable property,
1t must be attacked to the earth or permanently fastered to anything which 13
attached to the earth It 13 not enongh that 1t 15 fastened to somethmng
attached to the earth In the casen which 1t was so held, Jenkans, CJ,
said  The evidence, as T have already said, 1s meagre as to the extent and
ntention of annexation, but loohing to the fact that the insoly ent who erected
them was only a monthly tenant, I am unable to hold that they were
permanently fastened , on the contrary, I think they were not™ (a) See
Mulla’s Transfer of Property Act, sec 3, note (18)

Standing timber, growing crops and grass.—Standing timber,
growing crops and grass are not immoveable property They are expressly
mecluded 1 the defimition of ““ moveable property ™ n subsec (9) By
the term ¢ timber’ 1s meant properly such trees only as are fit to be used
1n building and reparing houses A tree which 1s primanly + fruit tree,
e g, mango tree, may be classed as & timber tree if according to the custom
of the locality 1ts wood 1s used 1n burlding and repairing houses (b)

It has been held by a Full Bench of the Madras High Court, that
though standing timber, growing crops and grass are moveable property, they
are so only 1f the agreement provides for their mmediate severance and removal
Jfrom the sl and delivery as chattels to the transferee, but 1f no 1mnediate
severance and remosal 18 mtended, e g, where a transfer 13 made of 2 nght
to cut and remose standing timber and grass growing on the transferor’s
land for a period of four years, the transfer 1s one of an interest 1 1mmos eable
property, the reason given being that in such a case 1t 1s contemplated
that the transferee should derve a benefit from the further growth of the
thing sold and from the nutnment to be afforded by the land (¢) In a
subsequent Allahabad case {&), the cutting was to begin from the date ot
the document, and 2 pertod of two years was allowed for cutting down and
Temoving the timber It was held that the transaction was no more than

a rale of standing timber, and, therefore, did not amount to a transfer of
an mterest 1 ummoveable property and the document did not require
remstration  In the Madras case referred to above the document fave o

() Resan v Rawnusmiy (1000) 15 | (8) Arehnarao v  Babap (1900) 24

3Mad LJ 30 Bom 31,33
(@) Macleed v Kikabhoy (1901) 2o (¢} Seemr v Santhar athan (1897) 20
Bom 6.9, 666 Sec slio Warter Mad 58,04 66 [F 3|

seale v Gopal (1809) 3 Deng () Vathwa Dis x Jalubrr (1906) 28
LROCD Al 277
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richt ta the enjovment of the forest produce, grass, gum, nuts, etc, for a 5.2 (6, 7)
term of four vears moaddition to a night to cut the timber and 1t was held
that the document created an interest 1n immoveable property and
required regstration The question i each case 13 one of construction
of the document A usufructuary mortgage with possession by the owner
«f 2 Lrove of timber trees with power to the mortgagee to recenve the profit
thercof 1n lien of mterest 15 a mortgage of the nght and nterest of the
the mortgagor as grove holder, and a martgige, therefore, of immoveable
property as distingwished from a mortgage merely of a night in standng
tnber which 1s a mortgage of mos eable property (e}

\ mortpage of the sugar cane crop of a field (f), or of future indigo
crop~ that mav be grown upon a speaified plot of land (g), 13 2 mortgage of
moveable property.

SEC. 2 (7)—LEASE.

Earlier Registration Acts.—There was no definition of *lease™
1 the Remstration Act 16 of 1864 It was accordingly held under that Act
that a counterpart, habuliyat or an agreement to lease, did not require
remstratton under that Act (A) The first Registration Act 1n which the
defimtion of lease” appeared was Act 20 of 1866 (1)

Lease.—\ * lease’ of immoveable property 13 defined 1n sec 105 of
the Transfer of Property Act, 1882, as a fransfer of a night to en)oy such
property made for ¢ certawn time express or mmplied or wn perpeturty wn
consmderation of a price paid or promsed or of money, share of crops, service
or any other thing of value to be rendered periodically or on specified occasions
to the transferor by the transferee, who accepts the transfer on such terms
Lease 13 not defined 1n the Remstration Act, but 1t bears much the same
meaning as 1n the Transfer of Property Act (3) According to the above
definition, there are three essentials of a lease, namely,—

(1) a transfer,
(2) a penod [the enjoy ment may be for a specified period or 1n per-
petuity ()], and

{3) amount of rent and time of payment (1) .
(¢} Deo Chand s Pearay (1914) 12 Hur Chunder v Wooma Soon
Al L J 1133 135, 27 IC duree (1875) 23 W R 170
430 Contrast Asaram v Mur | () Ram Coomar v Kishars (1883) 9
Din (1900} Pun] Ree No 66 Cal 68, 69
(/) halka Prasad v. Chandan Singh | () Jonakwnath Ray v Mahendra
(1888) 10 All 20 23 narayan Ray (1930) 57 Cal 775,
(@ Misrs Lal v Mohar (1856) 13 782,126 L C. 550, ("30) A C 94
Cal 262, 264 () (1930)57 Cal 775,782,126 1 C 520,
(R) Aryed Al Ala Buksh (1868) 9 (30) A C 94, supra

W R 537, Bunwaree Lal v () See Subraraman v Arunachelam
Sungum Lal (1867) TW R 280, (1902) 25 Mad 603, 20 TA 133,
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S.2(8) property forming patt of the endowments of the temple, 15 not a benefit
ansing out of land (2}
*“'Things attached to the earth "—See Mulla's Transter of Property
Act, sec 3, notes (9) to (19)

“ Permanently fastened to anything which 1s attached to the
earth’—To constitute the machinery 1n a factory :mmoseable property,
1t must be attached 1o the earth or permanently fastened to inythng which 14
attached to the earth Tt 15 not enough that 1t 1s fastencd to somethung
attached to the earth In the case in which 1t was so held, Jenkins, CJ,
smd  The evidence as I havealready smd 1s meagre as to the extent and
Intention of annexation butlookingto the fact that the msols ent who erected
them was only a monthly tenant, T am unable to hold that they were
permanently fastened, on the contrary, I think they were not (a) See
Mulla s Transfer of Property Act, sec 3, note (13)

Standing timber, growing crops and grass —Standing timber,
growing crops and grass are not immoveable property They are expressly
mcluded 1n the defimtion of moveable property ' in subsec (9) By
the term  timber’ 15 meant properly such trees only as are fit to be used
in building and reparing houses A tree which 15 prumanly a fruit tree,
€g amango tree, may be classed as a timber trec 1f according to the custom
of the locality 1ts wood 1s used 1n bwiding and repairing houses (b)

It has been held by a Full Bench of the Madras High Court, that
though standing timber, growing crops and grass are mos eable property, they
are so only 1f the agreement provides for their tmmediate severance and removal
Jrom the soil and delivery as chattels to the transferee , but if no wnmediate
geverance and remoial 1s intended, e g, where a transfer 15 made of a nght
to cut and remove standing timber and grass growing on the transferors
1and for a period of four years, the transfer 1s one of an interest 1n 1mmon eable
property, the reason given bemng that i such a case 1t 1s contemplated
that the transferee should derive 2 benefit from the further prowth of the
thing sold and from the nutnment to be afforded by the land (¢) In a
subsequent Allahabad case (d) the cutting was to begin from the date of
the document, and a period of two years was allowed for cutting down and
removing the timber It was held that the transaction was no more than
o sale of standing timber and, therefore, &id not amount to a transfer of
an interest 1 immoreable properts and the document did not require

remstration  In the VMadras cace referred to above the document gave o

(3 Acars v hannuswr y (1905) la | (8) Anshuarao v  Babap (1900) 24

Mad LY 30 Bom 31 33
(o) Mackol 3 Aiabhoy (1901) 25 | (o Seers v Sandwrathan (1897) 20
Tam 6,0 €66 Ser alsa 15 inter Mad 58 64 €[ B

sale v Copal (1864) 3 DBeng (&) Mathura Das v Jalubir (1906} 28
LI 0C® All 237
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nght to the enjovment of the forest produce, grass, gum, nuts, etc, for a S.2(6,7)
term of four vears i addition to a right to cut the trmber and 1t was held
that the Deument creited an mterest 1 1mmoseable property and
required remetration  The question o each case 13 ane of construction
«f the document A uwufructuary mortgage with possesston by the owner
of & grove f mber trees with power to the mortgagee to recenve the profit
thereof 1 heu of mterest 15 & mortpage of the right and interest of the
the murtazor as grove holder, and a mortgige, therefore, of immoveable
property ay distinguished from a mortgage merely of a rght mn standing
tilur which 1> & mortgage of moveable property (e)

\ mortgage of the sugar cane crop of a field (f), or of future mdigo
crops that may be grown upon a speaified plot of land (g), 13 & mortgage of
moveable |roperty

SEC. 2 (7)—LEASE.

Barlier Registration Acts —There was no defimtion of  Jease”
sn the Remstration et 16 of 1864 It was accordingly beld under that Act
that a counterpart habulivat or an agreement to lease, did not require
remstration under that Act (A)  The first Registration Act i which the
defintion of lease appeared was Act 20 of 1866 (1)

Lease.—\ lease’ of immoveable property 13 defined m scc 100 of
the Tran«fer of Properts Act, 1882, as a transfer of a nght to enjoy such
properts made for a certan tune express or 1mphed or w perpeturty wn
consideration of 2 price paud or promused ot of money, share of erops, service
or any other thing of value to be rendered periodically or on specified occasions
to the transferor by the transferce, who accepts the transfer on such terms
Lease 1s not defined 1n the Registration Act, but 1t bears much the same
meaning as i the Transfer of Property Act (3) According to the above
defimtion there are three essentials of a lease, namely,—

(1) a transfer,
(2) a period [the enjoyment may be for a specrfied period or i per
petutty (A)], and

(3) amount of rent and time of payment (I .
© Do Chand v dearay (191%) 12 Hur Chunder v Wooma Aoon
Al L J 1133, 1137 27 IC duree (1875) 23 W R 170
430 (ontrast Adsaram v Nur (1) Ram Coomar v Aushare (1883) 9
Din (1900) Pun; Ree No G Cal 68,69
) halla Prasnd v Chandan Swngh | (9) Janakmath Ray v Vahendra
(1858) 10 All 20 23 narayan Ray (1930) 57 Cal 7o,
(@ Muwn Lab v Mo har (1886) 13 782,126 L C. 550, ("30) A C 9¢
Cal 262,284 (k) (1930)57 Cal 775,782,126 1 C 550,
(8) Amyed Al v tla Buksh (1868) O (30} A C 94, 5upra

W L 537, Bunuaree Lal v { (I} Seco Subramaman 1 drunachelam
Sungunm Lal (1867) 7V R 280, (1902) 23 Mad 603,29 TA 138
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A document collateral to a lease, which 1s not mnconsistent with the
lease, 1s not a lease A executed a lease to B of certain lands at an annual
rent the lease to be one m perpetmty The lease was executed on July 4,
1895, but by reason of subsisting leases, 1t was not to take effect tall 1912,
On July 9, 1895, pursuant to an agreement made during the negotiations
for the lease, B passed a writing to A whereby he agreed to pay to 4 Rs 500
per month for ten years from July 1895 The lease was registered, but the
wnting was not  Upon these facts 1t was held by the Privy Council that the
wnting was not a lease and that 1t did not require regstration Their
Lordships said ¢ The agreement for the payment of Rs 500 a month for
ten years from July 1895 13 1n no way inconsistent with the lease of the 4th
of that month Its provisions form no part of the terms of the holding
under the lease therr effect will be exhausted some years before the lease
takes effect  The payment bargained for 13 no charge on the property , it 1s
not rent nor recoverable as rent, but a mere personal obligation collateral
to the lease  Their Lordships are of opimion that the agreement 1s not
affected by section 92 of the Evidence Act, and that there 18 nothing n the
Registration Act or 1 the Transfer of Property Act which required that 1t
should be regstered as part of the lease” (m) But a document which varies
the amount of rent to be pamd under an existing lease registered as required
by see 17 (1) (d) of this Act, as also the incidents of such payment, namely,
the date of payment and consequences of default of payment amounts to
a fresh lease and requires registration (n) see notes to sec 17 (1) (d) below,
“Yanation of lease” Where, after lands are et under 2 verbal agreement
aud the lessee enters into possession under such agreement, an cntry
18 made 1n the lessor s book and signed by the lessee showing the extent
of the holding and the amount of rent, the entry 1s netther a lease nor an
agreement to lease, but a mere adnussion on the part of the lessee of the

area let to lnm and the amount of rent (6)  But f possession 1s taken under
the wnting, the wnting operates a3 a lease or an agreement to lease and
requites Temstration {p) A petition of compromse which merely recites

(m} Subra aamian s Arunachnlam (1502) remstration  on  ths prinerple
23 Mad {03 611, 20 TA 138, af the derision in 37 Cal 293,
Sree Raya Da tatooru~ Rurlapnthy 300301, 4 T C 713 approved

(1016) 90 Viad L. J 302 300

139 Cal 284 1210 723 [FB)
221 C 911, Aedarnath

(n) Lilt Mohin v Gopali (1012) 39

Surendro (1884) 9 Cal 863 668
does not wem to be good law
In that case the pavment of the
additional saldms was a condition

preeedent to the delivery of
puswesst n o under  the ongmal
Tan, and it 1s submitted,

the wniting pronding for pay
ment of such salama required

Cal 284, 207,12 1C 323 {F B)

(©) Maram v  Rambrishna (1880) 5
Cal 804

(p) Yot Canmng Land Improrement
Co v Ratyam (1919) 47 Cal
230, 285286, 46 TA 270, 281
282, 53 1 C 522 1n app from
(1919 19Cal W X 38 2. 1IC
2
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a previcus oral agreement to lease, withous sctting forth any of its terms, 13 8, 2 (7)
reither a lease nor an agreement to lease (q)

As rezards oral agreements to lease, 1t may be stated that an oral
agreement to lease 1svalid  Sec 107 of the Trancfer of Property Act, which
provides for certun leases being made only by  registered instrument
refers to leases as distinmnched from agreements to leace, thatis, to
actual tran-fers of property and not to agreements to transfer by way
«f leace (1)

Counterpart,—It has been held by the High Court of Bombay that
a lladckhat, that 15, a wrting by which a tenant agrees to pay a specified
rent for the property let to lum, and «igned by the tenant alone, 15 m the
nature of a counterpart of a lease, and therefore a “Jease ’ within the meanng
of this clause (s)  Such a wniting, 1613 concers ed, may be more appropriately
described as a habulivat

Kabuliyat: Whether a lease should be signed by the lessor —There
was at one time a conflict of optnion as to whether the regstered instrument
by which a lease can be effected under sec 107 of the Transfer of Property
Act, 1682, must bear not only the signature of the lessee but also of the
lessor It was held by the High Courts of Madras (¢) and Caleutta (x) that
the mstrument need not be wgned by the lessor The High Courts of
Allahabad (t) and Rangoon () held that the istrument must be signed by
the lesor al<o 1f not ro signed, 1t 13 not a lease within the meanmng of that
section, though it may amount to a kabuliyat or an agrcement to lease
within this clauce (z}  The reason givenby the High Courts of Caleutta and
Vadras for their decision was that before the passing of the Transfer of
Property Act, a kabuliyat executed by the lessee, 1f registered where regstra
tion was necessar}, was sufficient to constitute a lease, that 1t was not
necessary for the creation of a lease that the landlord should grant a pattah
1t being sufficient 1f the tenant executed a habuliyat which was accepted
by the landlord , and that sections 4 and 107 of the Transfer of Property
Act read with sec 2 (7) of the Registration Act pomnt to the view that a lease
under se¢c 107 meludes a habuliyat and that 1t does not require to be signed

(1) Previber v Lddhab (1907) 12 Cal 27 Al 136 Besy v Puran Das
W N 59 {1904) 27 All 190 But see Shea

(7 Sm DBaranshs v Papat (1019) 25 Aaran~ Maharaja Parbhu Narain
Cal W\ 220 220 631 C 118 {1909) 31 All 276 21C 211

() Moro Vithal v Tularam (1568) 5| (¢) 1 Tha Vyo v Maung Ryaw Tha
Bom HC A C 92 (1925) 3 Rang 379 380 00 IC

() Syed Ajm v Ananthanarayane 693 (23) AR 273 Vaung Ba
(1910) 3> Mad 9o 8 IC 668 Sern s Maung Htoon Shice (1927)
[t B 5 Rang % 96 102 IC 10s,

(@) Rawmery v Matl wra (1912) 16 Cal 2HAT %

WA 606 608609, 14 TC 0 (x) 5 Rang 9> 9697 102 IC 105,
(v) hashy Gir v Jogendro Vath (1904) 27 AT Y5, supra
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A document collateral to a lease, which 1s not inconsistent with the
lease, 1s not & Jease A executed = lease to B of certain lands at an annual
rent, the lease to be one in perpetmity  The lease was executed on July 4,
1895 but by reason of subsisting leases, 1t was not to take effect till 1912
On July 9 1895, pursuant to an agreement made during the negotiations
for the lease, B passed a wnting to A whereby he agreed to pay to 4 Rs 500
per month for ten years from July 1895 The lease was registered, but the
wniting was not  Upon these facts 1t was held by the Privy Council that the
wniting was not a lease and that 1t did not require registration Their
Lordshtps said The agreement for the payment of Rs 500 a month for
ten years from July 1895 15 1n no way inconsistent with the lease of the 4th
of that month Its provisions form no part of the terms of the holding
under the lease their cffect will be exhausted some years before the lease
takes effect  The payment bargained for 13 no charge on the property , 1t 1s
not rent nor recoverable as rent, but @ mere personal obligation collateral
to the lcase  Their Lordships are of opmion that the agreement 1s not
affected by seetion 92 of the Evidence Act, and thaf there 1s nothing in the
Registration Act or in the Transfer of Property Act which required that 1t
should be registered as part of the lease " {(m)  But a document which varies
the amount of rent to be paid under an existing lease registered as required
by sec 17 (1) (d) of this Act as also the ncidents of such payment namely,
the date of payment and consequences of default of payment amounts to
a fresh lease and requires Tegistration (1) see notes to sec 17 (1) (d) below,
* Vanation of lease  Where, after lands are let under a verbal agreement

and the lessee enters mto possession under such agreement, an entry
13 made 1n the lessors book and signed by the lewsee showing the extent
of the holding and the amount of rent, the entry 13 neither a lease nor au
agreement to lease, Lut & mere adm<ion on the part of the lessee of the
area let to lim and the amount of rent (0)  But 1f possession 15 taken under
the wnting  the wnting operates as & lease or an agreement to lease and
requires regustration {p) A petition of compromise which merels recites

(0 Sulra amans trunachalars (1902) registration on the

2> Mad (03 611, 29 TA 138
Sree Paja Dantalooruy Aurlapathy
{1916) 30 Mal L. J 302 306
12T C Ml Relwrath v
Surendro (1981) 0 Cal 865 86%
dxs nt seem to be gxd law
Tn that caxe tle pavment of the
ad litional salitis was & condition

precelent ty the delivery of
prwsnn under  the onmanal
feaswe  anl gt fs submittc}

the wnting proniding fr pay
ment of such salami required ‘

principle
of the decion n 37 Cal 293,
300301, 4+ I C 713 approved
n 39 Cal 234 121C 723(F B)
(n) Lalit VMohin v Copali (1912) 39
Cal 285 2J7 12 1C 323 [ B)

(0) darain v Rar knohua (1850) 5
Cal 861
(7 Port Canming Land Imyrovement

Co v Ratyams (1019) 47 Cal
290 29,29 46 TA 279 281
282 531 C 522 wn app from
(1014) 19 Cal W N 56 2, 1¢

274
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a previous oral acreement to leace, without cctting forth any of its terms,1s §. 2 ()]
reither a lea e nor an acreement to levse (g)

As regards oral agrecments to lease, 1t may be stated that an oral
agreement to lea e1svahd  Sec 107 of the Transfer of Property Act, which
provides for certam leases being made onlv by  registered instrument
refers te lea ey as distinguished from agreements to lease, thatis, to
actual transfers of property and not to agrecments to transfer by way
«f leace (r)

Counterpart.—It has been held by the High Court of Bombay that
a lladekiat that s, a wnting by which & tenant agrees to pay a specified
rent for the properts let to im, and «igned by the tenant alone, 13 1n the
nature of a counterpart of a lease, and therefore & ““ lease™ waithin the meamng
of thisclause (5)  Such a writing, 1t 13 conceny ed, may be more appropriately
described as a habuliyat

Kabuliyat: Whether a Tease should be signed by the lessor —There
was at one trme a conflict of opinion as to whether the reqstered instrument
ty which a lease can be effected under sec 107 of the Transfer of Property
Act 1892, must bear not only the mignature of the lessee, but also of the
lessor It was held by the High Courts of Madras (f) and Caleutts () that
the mstrument need not be signed by the lessor The High Courts of
Allahabad (t) and Rangoon () held that the instrument must be signed by
the lessor al<o , 1f not ro eigned, 1t 15 not a Jease within the meamng of that
rection, though it may amount to a kabuliyat or an agreement to lease
within this clause (z)  The reason grven by the High Courts of Calentta and
Madras for their decision was that before the passing of the Transfer of
Property Act, a habuliyat executed by the Jessee, if registered where regtstra
tion was necessar), was suffictent to constitute a lease, that 1t was not
necessary for the creation of a lease that the landlord should grant a pattah,
1t bung sufficient 1f the tenant exccuted a kabuliyat which was accepted
by the landlord , and that sections ¢ and 107 of the Transfer of Property
Act read with sec 2 (7) of the Registration Act point to the view that a lease
under sec 107 mcludes & kabuliyat and that 1t does not require to be signed

(@) Putamber v Uddhab {1907) 12 Cal
W N 59

() Sm Baranehs v DPapat (1919) 25
Cal W 220,229 631 C 118

() Moro Tsthal v Tularam (1868) 5
Bom HC A C 02

() Syed Apam v Ananthanarayena
(1910) 35 Mad 9> 8 IC 668

[F B]
() Ramony v Mathura (1012) 16 Cal
W\ G06 608609 14 IC 540
(%) hashs Gir v Jogendro Nath (1904)

27 ANl 136, Bens v Puran Das
(1904) 27 AUl 100 But sec Sheo
Raranv Vaharaja Parbhu Marain
(1909) 31 All 276 21C 211

() U Tha Myo v Maung hyaw Tha
(1920) 3 Pang 37, 330 90 1C
693 (20) AT 273, Vaung Ba
Sern s Maung Heoon Shice (1927)
5 Rang 95 96 102 IC 100
(2MAR B

(z) 5 Rang 9o, 9697
(2D AR 9, supra

102 IC 103,
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by the lessor  To put end to the conflict a clause has been inserted m
sec 107 of the Transfer of Property Act, 1882, which says that where a
lease of 1mmoneable property 15 made by a registered mstrument such
mstrument, or, where there are more mstruments than one, each such
instrument shall be executed by both the lessor and the lessee  This
clause was mserted by sec 55 of the Transfer of Property (Amendment)
Act, 1929, 20 of 1929

Undertaking to oultivate or occupy.~The expression * nnder-
taking 1n this clause means an undertaking accepted by the landlord which
would give the tenant an interest in the land, not an undertaking to
take up the land if the landlord should at some future time desire 1t
Hence a lease for one year certain contaming an expression on the tenant's
part of reaness to hold the land longer at the same rent if the lendlord
should desire 1t 18 a lease for a term not exceeding one jear, and therefore,
not compulsonty registrable {y)

Agreement to lease —Sec 2, ¢l 7, says that * lease™ mcludes ¢ an
agreement to lease ' To constitute an * agreement to lease within the
meaning of this clause, 1t must be one which creates a present and 1mmedrate
demise  The leadmg case on the subject 1s Hemanta Kumar: v Mdnapir
Zromndani Co {z)  Inthat case the Judicaal Commitiee held that a document
by which one of the parties agrees that if he succeeded 1n a swit which he hind
brought to recover certain land, he would grant to the other a lease of that
land upon specified terms, 18 not an ¢ agreement to lease within the meanimg
of this clause and does not require registration under se¢ 17 (1) (d) In the
course of the Judgment therr Lordships sad —

* The Indian Registration Act of 1908 provides that ‘lease includes
an agreement to lease and by sec 17 enacts that leases must be registered, the
penalty for non registration bemng imposed by sec 49, which provides that,
1f not regiatered, no document <hall affect 1mmoyeable properts which 1t
comprines or be recetved as evidence of any transaction affecting such
property  1f the document 1n question ean be regarded as a lease within
the meaming of this defimbion 1t conld not be recened m evidence  Therr
Lordships are of opimon that 1t cannot be o regarded  An  agreement
to lease , which a lease 13 by the statute declared to include, must i therr
Tordships” opimon he a document which effects an actual demise and
operates 83 & lease  They think that Jenlans € J,1n the case of Panchanan
Bosex Chandra Charan Vasra (1910) 37 Cal 803, 6 1C 443, correct]y stated
the interpretation of sec 171 thisrespect  The present agreement 1s an agree
ment that, upon the happening of a contingent event at a date whicl was

() Apu Buipcly v Narkin (I879) | () (1M9) 47 Gal 495 45 1A 240,
3Rm 21, Vore Lathal v Tuke 531¢ 533
ran (166)6 Bom 1C AC 92
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inl t rarate anl having regard to the slow progress of Indiwn itigation
milt be far Ttant ala¢voullle grmted  Until the happening of thay
ev n oatwa amp bl todeternune whether there would be any lease or not
Qieh anamreon ent doe not mther Ler lshups opinton satisfy the meamng
cftle jtra e amementto lease * which, in the contest where 1t occurs and 1n
11 statutcan wlnchitis found must in therr of imion relate to some document
tlat crot ~a | ent animme hate interest in the land  So far therefore
as thisd e 1 n depenls upon the need for registration of tle document as a
Jcr  tle Indian Reg tration Act jlaces noobs aclein the respondents way

1t 15 clear from the above julgment that an  agreement to lease
wthm tle meaning of ¢l 7 mu t be an agreement which eflects an actual
demi e anl operates as a lease It must be a document which ereates a
7 et @ Ly niclate mtere tin the lan1 (7)

4 hanom nortgage 1 VMadrs s & combination of a mortgage and a
1eace and if 1t 1» ne t redeemed the lease s renewable on payment of a renewal
fee  An agreanent to remew on jayment of this fee does not operate as
& demice until the fee 13 pard (B)

The view tiken 1y a Full Bench of the Vladras High Court (c} that an
agreament to lea e must be registered as a lease whetl er 1t creates a present
Jemise or not can no longer be regarded as good law since the decision of
the Privy Council in He ¢ ta Kwiars case and this was recogmzed by a
Divs 1on Bench of the same High Court in a later case {d)

1f an a_rcem nt creates a present detuse 1t1s as stated above 2 lease
anlit require teistration under sec 17 (1) (d) 1f not registered 1t cannot
b almutte 11n exve lence except un ler the jroviso to see 49 of the Act  But
1f an agreement does not effect a precent demyse and 1s merely an agreement
fo create 2 lea e on a future day the terms of wh ch are to be lefined by a

(°8) A B o3 Nanak Ch nd

@ Hem 15 Au v Mdnagr
v Muha nal(19°3) 4 Lal 4t

Z  ndan Co (1313) 47 (al dbo

41 A ™0 o 531 L o3t I C JT (°H)A L °7 Jla ng
apsr s ng J acd pan v Cha b Br Se 3 Maung Hioon Shue
CFron (1910) 37 Cal 808 & (1J°7) 6 Rang 05 10 I C 105
1 C 443 Praanndls v (21)A R 1od X ¢ Paj Ram
17 ey (1s5) 10 Bo 101 v Fr Ha@  Chand (1 30}
Sr Mako ed ¥ f v Secclary ‘ 1 Lal LJ 77 1°% I C 18

FSte (1) 1) 45 Bom 8 o7 1C (3)a L6
71 (°L) 4 B O10) sampb ) Vigshlpn Inshmzn(ma)
o lev & L hh aril ) wo3Mal B9 18I C "8 (3
53 Cal o7 69 T C 877 (%) \) 300

AC43 P jola alvw (G v Muthak

i ods Mull L(19°5) o> C1 : J(llitl Madua 81 C

$30 01T C 320 (2 )0 L INT s R

Je Maelld W Il (199 } B S B e };
AM T

o3 Bon 1 67 11 1 C 708
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by the lessor To put end to the confict a clause has been mserted 1n
sec 107 of the Transfer of Property Act, 1882, which says that where 2
lease of immoseable property 1s made by a registered instrument, such
nstrument, or, where therc are more mstruments than one, each such
mstrument shall be executed by both the lessor and the lessee Thus
clause was nserted by sec 55 of the Transfer of Property (Amendment)
Act, 1929, 20 of 1929

Undertaking to cultivate or occupy —The expression * under
tahing 1n this clause means an undertalang accepted by the landlord which
would guve the tenant an interest n the land, not an undertaling to
take up the land if the landlord should at some future time desire 1t
Hence o lease for one year certain containing an expression on the tenant’s
part of readiness to hold the land longer at the same rent 1f the landlord
should destre 1t, 1s o lease for a term not exceeding one year, and, therefore,
not compulsonly registrable (1)

Agreement to lease—Sec 2, ¢l 7, says that “lease includes ‘an
agreement to lease  To constitute an  agreement to lease within the
meanmng of this clause, 1t must be one which creates a present and 1mmediate
dermse  The leading case on the subject 1s Hemanta Kwmany v Vadnapur
Famundari Co (z)  In that case the Judicial Committee held that a document
Ly wlich one of the parties agrees that if he succeeded 1 & swt which he had
hrought to recover certam land, he would grant to the other 2 lease of that
Iand upon specified terms, 1s not an ** agreement to lease’ within the meaning
of thus clause and does not requure registration under sec 17 (1) (d)  In the
course of the Judgment their Lordships said —

“ The Inditn Regstration Act of 1903 provides that ‘lease includes
an aareement to lease, and by se¢ 17 enacts that leases must be registered, the
penalts for non registration bung imposed by see 49, wluch provides that,
if not registered, no document shall affect mumoveable properts which it
comprices or be receved na evidence of any transaction affecting such
properts 1t the document 1n question can be 1o garded as a lease withun
the meaning of this definition 1t could not be receised m evidence Their
Lordshups arc of optmon that 1t cannot be <o regarded An  agreement
to lease , which a lerse 13 by the statute declared to include, must m ther
Lordstups” opimon, e n document which effects an  actual demise and
of erates ag a lease  Thes think that Jenkins CJ,1n the case of Panclar nn
Boe s Chanlra Charan Masra (1910) 37 Cal 80%, 6 1 C 443, corn oty stated
the interpretation of cec 17 m thasrespeet  The present azreement 1 an agree
ment that, upon the happening of a contingent event nt o date which was

) Apu Indpands v Navhan (1879) | () (I919) 47 Cal 45, 40 13 240
Tl 2, Voro Vathils Tuka B1IC a3t ’
cam (1%63) 5 Tm HC AC 92
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indeter it and having roaard to the slow progress of Indian hitigation,
might be far it a Lase would be granted  Until the happening of that
event 1t wampossible to deternyne whether there would be any lease or not
Such an a,reoment does not i their Lordships opinton, satisfy the meaming
of the yhrace azmement to koase,’ whieh, in the context wheret oceurs and in
the ~tatute i whachat 1s found must in their opimon relate to some document
thit ireat « a present and immediate interest 1n the land  So far, therefore,
as this decision depends upon the need for registration of the document as a
I e the Indiin Registration Act laces no obs*acle i the respondents’ way

Tt 1s clear from the above } that an “ to lease ”
within the meaning of ¢] 7 must be an agreement which eflects an actual
demiee and operates as a lease It must be a document which creates a
resent and ymediate interest 1n the land (a)

4 kanom mortgage 1 Madras 13 o combination of a mortgage and o
leaze and of 1t 13 nat redeemed the lease 13 renewable on payment of a renewal
fee  An agreement to renew on payment of this fee does not operate as
& demyze until the fee s pard (b)

The view taken br a Full Bench of the Madras High Court (c) that an
agreement to lease must be registered as a lease whether 1t creates a present
detnise or not can no longer be regarded as good law since the decision of
the Privy Counail in Hemanta Kumary s case, and this was recognized by a
Dhvicion Benek of the same High Court 1n a later case (d)

1f an agreement creates g present demuse, 1t 13, as stated above, a “ lease,”
and 1t requires registration under sec 17 (1) (d) , 1f not registered, 1t cannot
b adimtted in evidence except under the proviso to sec 49 of the Act  Bat
3f an agrecment does not effect a present demse, and 1s merely an agreement
{o create a lease on a future day, the terms of which are to be defined by 2

(@) Honuts human ~  Midnapur (28) A B 553, Manak Chand
Zumsndars Co (1919) 47 Cal 485, v Mukammad (1923) 4 Lah 44,
46T A 240, 245 531 € 53, 73T C 927,(24}A L 27, Vaung
approving Panchnan v Chands Ba Sem v 3faung Hioon Shice
Charan (1910) 37 Cal 60y, 6 (1927) 5 Pang 95, 1021 C 105,
T U 433, Purmanandlas (21} A R 159, Must Pgy Ram

Dharery (1856) 10 Bom 101,
Sir Mahomed Yusef v Secreliry
of Stite (1921) 45 Bom 8,57 1€
971, (21) A. B 100, Sanb
7 tndra v Santosh Rumar (1922
49 (al 507, 60 T € 577, (22
A C 430, Rampon Mahomed v
Hndis Malliek (1923) 52 Ca
693,911 €320 (25) 4 € 1087,
Re  Vaneellal Vamlsd (1929)
53 Bom 1, 67, 1121 C 708,

v irm Hukum Chand (1930)
12Leh LJ 93,1851 C o1,
(30)A L 675
(&) Valiya Ralyani v Knehnam (1932)
55 m‘%) 519,138 T C, 78, (32)
5

() Marayanan Chetty ~  Ifuthah
Seruay (1912) 30 Ml 63, 81 €

() Swamwathe v Famascams (1921)
41 3d 399, 621 C 331, ('21)
2
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dopument or documenta to he thereafter exe cuted, 1t 19 not an “ agreement
toleaw ' and it may be enforeed by a st for spcarfio performance (e}

Whether an agreement amounts to a present denyse of not depends upon
the antention of the parties as declared by the words of the msteament {f),
An agreement may operate as a4 present denuse although the term s
to commone at o future date (9)  Smlarly an agreament may operate
wt i prosnt dinse, although a formal documant 4 to by exceuted  Such
a prinasion, ne doubt, 13 8 erecumstance to be looked at but 1f the document
contming words of presont demre auch as Tlet o Lagne to let, and
contam the continl terns of o deasa, it will operate ax o prownt demgse
unlews there i eone thing ebe m the doonment to show that w prosent dempse
wiw not antended (B) " The ntrediction mto an agroonent of words
1l nng to a {utuee lease does not disprove the posabulity of a prosent
dermse bemg mtended ™ @)

A goueral rule, where rent 1 pavable under an agroomont from the
dute of the agneement, the agremont aeates o presont demse and w8 an
Cagreenunt to lse () Sumlarly, When posseoson v wnider an
agger ment, he ngrcemient operates asa prowat donise sishisan agrooment
to dese () Whena party who adontted that ho had voonpred o ate

(o) dmAon s ChrmhiChimn (101 W ey oAt g IN10) L2 L av
AT LAl Ay, ]t Aty s N Bhe v Croney (INLD 1A Bast
Wb el Tuwf v Swrstoy of U Nwlids v aeh (1020
At (120 4% b 8 BT | S L T M T U B A TN

[ R FIN LI CTY JAUTYIIRY P TURN TR

Lot dad (120} 2 nl A Parinitin v (s (b
WO s, (2 Wl WL I Aags
V12T, 2 Manedbd Vasg? u Wb wed v Hesiee Mute
uu.u) At LI C W LI AL Gal 0%, Ty el L4
(99X 1L B (s wndir the Bt (o) A€ Ty P
Tntan Statnp Wty DB}, W Aot (1NN Dug 1383 &7
ANy B Honese, T T VA A B w1
I R VT By X ) 1L 6 A 3
oAk (1M} 3 Iy N Mot Ed by byt
Loy b Ay A WA
Toware (INIDL B AL & W, 100, W, [/
[EON AT R

) Aomeonifiy My (1) 10 { R
T 1ot Wk Fosfx Wakoaet Sen
v Haeehe Mok (edy A e
Lol aus EU PRI S AR B m PRTIY
(SN INTE Dy by Y L
O 1 Y ast ey o ove w n
PRI T U R TR TR}

o) Fuers Mab smeby Harcdae Mulul | (B lant {
(92 32 Cal L TOT, BET © i
AN A C T deantig "
fro S i foa Vatb v Al ¢ den

PEEHLERTE SR NI AN} SR
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without permussion was alloned to remam i pos ession on lus agreemg to
pay rent the agreement was a | ase and required registration (1) Butits
otherw # if the agnement 1s menly a memorindum reliting to a previous
transaction by which the tenant had obtained pa sessionof the property (m)
An sgreement to leise mas be cont nned in a single document or 1t may
be contained n two or more letters  In either case 1t requires registration
1f 1t creates a pre ent demuse (n)
IHustrations
{1) By awntingdated Tth March 1793 Lagreed tolet to Beertain prenuses
from the Gth Apnl 1793 Hell that the agreenient amounted to a present
demise of the jremus < In the cour e of lus judgment Lord Ellenborough
CT observed If by the tonns of tlus ageeement 1t had been provided
that there <hould be no entry until a lease was exceuted 1should hasve had
conaderatle doubta  But as the case stands it docs appear to me that the
instrument must be considered as & pros nt lease from the 5th April 1798
Frem that period 1t has the ojerition of a demise, not depending upon the
contingenes of the party s granting a future lease which was a stipulation
only for the brtter seeunty of the lo wwe Doe v Growes (1812) 15 East
244 216
(@) Onbth October 1852 2 passed a writing to Din the following terms
I agree to give vou a contract for myv property called  the market at
the rate of 17 per c«ent per mouth more than 1t realizes now  The rent to
commence from Ist O tober 1832 The rent to be pud on the first day of
each and every month On the «ame d1y D depositcd Rs 509 with P and
apreed tod pouta furthersumof P's 500 the nextday  The writing contain
ol a provision that of D faled to pay the Rs 500 the next day the Rs 500
pad by D should be forfuted to P It also contamed a clwse that if D
fuled to pay the rent on the due date he shoull have no claim upon the
depo1t{Rs 1000)  Provisionwas alo madc for the executron and registration
of  formal | ase  Hel? that the writing operated as an actual demuse and
amounted to an  afreement to lease  within the meaming of see 2 (7)
of this et anl required registration under sec 17 (d)  Punnananddas
 Dharsey (1686) 10 Bom 101 In the course of his judgment Sargent, C.J
satd — We think that the agreument i question operated as an actual
demuse, and required to be registercd under clause (d) of sec 17 of the

() Sidoam v Surlisugh (1931) 554 Raw joo Hahomed v Haridas
1311 € 263 (81)A N 128 Ml ek (1925) 52 Cal 95 91
(m) Port Canming Iini Improrement 1C 320 (20 A C 1087 Aur
Cov Autyﬂln"‘(w,llﬁl);; IC"(l‘ 20 Muha nmad v Matwar Lal (1923)
¢ 3
245 28 40 - 2 45 A 2.0 T1 I C 459, (23)

510 Aarainy Rar knshna (1850)
5Ca) bt A A N2 Chums Lalv Goprram
31 Fernan lez {1916) 30 Mad (1927) 45 Cal L J 32,100 1C
) IDJWJWVGIQ "5_": 3311 C 430 404 {27) A C 275{latter held not
Boylv Crag (18J0)17 Cal 5i8, to create a present demse]
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12 INDIAN REGISTRATION ACT.
document or documents to be thereafter executed, 1t 1s not an “ agreement
to lease * and 1t may be enforced by a swit for specific performance (e}

Whether an agreement amounts to a present demuse ot not depends upon
the mtention of the parties as declared by the words of the instrument (f).
An agreement may operate as a present demuse although the term is
to commence at a future date (g) Swmlarly an agreement may operate
as a present demuse, although a formal document 13 to be executed  Such
a provision, no doubt, 13 a circumstance to be looked at, but 1f the document
contamns words of present demuce such as “Ilet ™ or “1I agree to let,” and
contains the essential terms of a lease, 1t will operate as a present demise
unless there 1s comething else 1n the document to show that a present demuse
was not intended (h) * The introduction into an agreement of words
refu iing to a future lease does not disprove the possibiity of a present
demice being intended ” (1)

As a general rule, where rent 13 payable under an agreement from the
date of the agreement, the agreement creates a present demuse and 13 an
“ agteement to lease ” (3)  Simularly, where possession 1s given under an
agreement, the agreement operates as a present demuse and 1s an “ agreement
to lease ™ () When a party who admutted that he had occupied a site

(6) Panchanan v Chand: Charan {1910}
37 Cal 803, 6 I C 433, S
Mahomed Yusuf ¥ Secretary of
State (1921) 45 Bom 8, 57 1 C
a1, (21) A B 200, Haninath +
Promotlo Nath (1020 25 Cal
WON 550 6L I C T47, (21)
A. C 127, Re Manecklal Manilal
(1929) 53 Bom 1, 1121 C 754,
(23) A B 553 (o cace under the
Indisn Stamp Act, 1609), Hap
Abdul v Hap Iarone, 7 Beng
L R App 21, Blavabnath
v hushort {I8(J) 3 Beng L.
R App 1, Clapman
Towner (1540} G 31 & W. 100,
1511 R 338

{) Purmananiliex Dharsey (1856) 10
Tlom 101, 104, P 1m0 Makomed
v Hemlie Mullek (1923) 52
Cal 95 700501, 911 C 320

23) A C 1057, Pode v Bentley
(1510) 12 East WS, Gore v
1yl (I3 23L& W 403

(1) 7 amym Makomed s Harstre Mullick
(1923) 52 Cal 693,707, 01 I C
320, (2% A C 1057, dissenting
from St yindra Math v Anid Chan
dr (1%05) 14 C W N 63 51 G

38, Fooley Bentley(1810)12 East,
168, Doe v Grores (1812) 15 East
244, OSultanals v Tyeb (1930)
32 Bom L R 188,1251 C 428,
(30)A B 2i0
(h} Purmananddss v Dharsey (1886)
Bom 101, 104, Ramjoo
Makomed v Haridas  Mullich
{1925) 52 Cal 695, 705,01 I C
320, (25 ) A C 1057, Doe
Ries (1832) 8 Bing 178, Sultanals
v Tyeb (1930) 32 Bom L R 188,
1251 C 428, (30) A B 210,
Must Pay Ramy v Firm Hulam
Chanl (1030) 12 Lah L T 77,
1251 C 018, (30) A L 675,
Ranti Chanlra v Brojendr s {1929)
40 Cal L J 12, 110 T C 630,
('20) A. € 158 [no rent fixed—
held to Le not o present demise]
() Jones ¥ Feynolds (1841) 1 Q B
5w, 516, 113 F R 1226, 1230
() Purmanantise v Dharsey (1850)
10 Bom 101
(0} Port Canming Lanl Improvement
Ca v Ratyams {1919} 47 Cal
250, 235 26, 461 A 279, 241 282,
631 C 622,an app from (1014}
19 Cal W, N 56, 35 L C 274,
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without permrsion was allosed to remain 1n powsession on Jus agreemng to
pav rent the agreement was a Iease and required registration (1) Butats
othersgee if the agn ement 13 merdly a memorindum relating to a previous
transaction by which the tenant had obtuned passession of the property ()

An agreement to lewe mav be cont uned in a single document or 1t may
be contained tn two or more letters  In either case 1t requures registration
1f 3t ereates o present demice (n)

Hlustrations

(1} By awntingdated Tth March 1793 fagreed tolet to Beertain premuses
from the Sth Apnl 1793 Held that the agreement amounted to a present
demuse of the prems < In the cour e of lus judgment Lord Ellenborough,
CJ, obened If by the terms of tlus agreement 1t had been provided
that there <hould be no entry until a lease was exceuted, I should have had
con-iderable doubts  But as the case stands it dors appear to me that the
instrument must be considered as a present lease from the 5th Aprnl 1798,
From that period 1t has the operation of a demuse, not depending upon the
contingenes of the party s granting a future lease, which was a stipulition
onls for the better secunty of the 1-sce”  Doc v Grores (1812) 15 East
241 216

(2)  On bth Outobee 1832 P passed 2 wrting to Din the followng terms

I agree to gte sou a contract for my property cilled ‘the market at

the rate of 17 per tent per month more than 1t realizes now  The rent to
commenes from Ist Oitober 1832 The ront to be pud on the first day of
each and evers month On the ~ime day D deposited Rs 500 with P and
agreed tode poait a further sum of Rs 500 the next dav  The writing contan-
ed a provison that if D failed to puy the Rs 500 the next day, the Rs 500
pud by D should be furferted to P> It also contuned a clause that if D
failed to pav the rent on the due date, he should hive no claim upon the
depout(Rs 1 00u)  Provisionwas alo made forthe execution and registration
of o formal liase  Held that the wrtmy operated ag an actual demise and
amounted to an  agreement to lease ” within the meaning of sec 2 (7)
of this Act and requind registration under see 17 (d)  Punmananddas
v Dharsey (1886) 10 Bum 101 In the course of lus judgment Sargent, CJ,
sard — * We think that the agreument in question operated as an actual
denuse, and requred to be registered under clause (d) of sec 17 of the

() Saduram v Sunlirsingh (1931) 554, Rumjoo Mahomed v Haridas
1311 € 203 (3HA N 128 Mulhel (1925) 62 Cal 695, 91
(m) Port Canning Land Imprarement IC 320 (25) A C 1087, Nur
Co v Ratjan (1919) 47 Cal 2¢0, Auhammal s Natwar Lal (1923}

245 246, 401 A 27453 1 C 512,
516, Aaratn ¥ Rambkrishing (1850)
5Cal 864

(n} Morgin v Fernanies (1916) 30 Mad
L' J 6ig, 623, 331 C 419

45 All 220, 71 T € 432, ('23)
A A 12, Chum Lalv Gopiram
(1927) 45 Cal L J 32,100 IC
523, i 404,(27) A € 275{latter held not
Byl v Crawg (1590) 17 Cal 518, to create & present demise]
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14 INDIAN REGISTRATION ACT

Regstration Act I11 of 1877 The terms, ‘I agree to give jou a contract for
my property,” tahen 1n connection with the provision as to rent and the
period for which the contract was to last, are equivalent to saying, ‘I agree
to let you my property for four years from the 1st October, 1882, at the above
rent,’ words which 1n the absence of anythmg in the instrument evincemng an
mntention to the contrary are sufficient to create an actual demise It was
said that the circumstance of the document providing for a pucka agreement
to be drawn by the lessor, aud stamped and registered at the lessee’s
expense, showed that the parties were only contending for a future formal
lease  But although such a proviso has an important bearing on the question
whether an actual demise was intended, still 1t has been often ruled that
where words of present demise have been used, the question must depend
on the paramount mtention of the parties Now, here theagreement, which
15 dated the 8th October, 1882, provides that the lease was to commence
from the 1st October—a date already passed, that the rent was to commence
from that day, and the rent then due to be pawd by next day This shows
clearly that the defendant was regarded as tenant for four years from the

1st October, 1882, subject to o night of forfeiture 1n the lessor if the Rs 500

were not paid mext dav  We think, therefore, that under scc 17 of the

Regstration Act 11 of 1877 thus document ought to have been registered ,

and that not having been registered 1t was not admissible 1n evidence under

the provisions of see 497

{3) On19th November 1921 A wrote a letter to B —* I do hereby agree
to take by our personal settlement your house and premises No 7, Bow
Bazar Street, on a lease for 21 years under the following terms (1) Rs 4,000
salami, (2) rent Rs 400 per month, (3) both taxes, owner and occuprer,
<hould be pwid by me, (4) thorough repair &vill be done every five years,
(5) the period of lease will be settled from 1st December 1921 " Breplied —
1 confirm your letter dated 19th November 1921 Al terms will be settled
on the agrecment ™ Held that the terms contained in the two letters amount-
ed to a present demise of the prenu es, and that they constituted an ngree
ment to lease’ within the meanmgof see 2(7) of thus Act, and the
letters therefore required registration  The mere fact that the partres
contemplated & formal leace as indicated by the words " all terms will be
settled on the agreument,” did not negzatise the intention to create a prescnt
demise  Ramyon Vahomed v Haridas Mullick (1920) 52 Cal 693, 911 C 320,
(29 A C 1087

(1) By a memorandum of agreement dated 21th Apnl 1831 P agreed
tolet to D, an 1D agrecd to take, a house from 21th June 1831 for the term of
21vears  Thememorandun frovided that the leas tobe granted by Pwasto
contun a covenant on the part of I for yasment f the rent of £33, pasable
quarterhy, and provision as to nsurance and repatrs, and that I shoull
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exectte 4 cnunterf 1t of the ke when tendered to lim by the sohieitor of
P, and that the expense of the le e and counterpart was to be pud by D Held
that the azrecmient did not croate a present demuse  In the course of the
judgment Parke B vwud —  No donbt, if there are words of present demse,
if the mstrument shewsat to be the intention of the landlord that the premses
«hall be enyomved by the tenant immediatels, or at a future specified day,
upon eertun terms a dumist i thereby ereated, and a stipulation that a
leace shall be afterwards prepared does not prevent its so operating  Here
there are words whick an ther ardinary sense are those of agreement only,
but mas operate unquestionably gswords of present demise—and frequently
do o operite  butin this case the contract shews that they are used as words
of agreement onhy for the amount of rent, the pertods of payment,
and other terms of holding arc not mentioned, erceptas they are to be
omtamed wn alea e which 15 to be preped  There 15, therefore, no complete
demice independently of that Jease A lease s to be made absolutely
and at all events and not at the request of the party, and a counterpart
15 to be executed by the defendant Chapman v Touner (1840) 6 M
& W 100 I3 151 E R 33%

{5) By a uwnting dated February 16, 1915, A agrees to let s
building then under construction to B for a period of ten years commencing
from Apnl 1 1915 the probable date of the completion of the building
On Apnil 1 1910 B enters into possession of the building with A s consent
though the bushding 15 not contpleted on that date, and pays tent to 4 up to
July 1913 No lease 13 executed and m August 1915 A gives notice to B
to qut B <ues A for <pectfic performance The agreement 1s mot an

agreement to lease  for st did not creatc a present demise, and 1t does not
require renstration  The making of improvements was a condition precedent
and the fact that B waived the condition by entry mto possession did not
affect the construction of the agreement which was executory  Sur Makomed
Yusufy Secretary of State (1921) 45 Bom 8,571 C 971 (21) A B 200

Conditional agreement —A writing by which 4 agrees to allow
B to hold free of rent Ius lands for nine years and to grant a lease thereof
to B after that period provided B clears the jungle (the land bemg then
covered with jungle) 13 notan agreement to lease,’ as the agreement 1s not
abwolute, but conditional upon B clearng the jungle () A wnting by which
A agrees to grant a lease to B on the happeming of a contingeut event does
not effect an actual demise and 1s not an agreement to lease as defined 1n

this section (p)

(o) Duarle Math v Ledu (1906) 33 47 Cal 485, 53T C 534 (1919)
Ca) 502 A PC 79 Lackhmann Singh v

(py Hemanta Aumars Dcbv v Midnapur Todar Mal (1831) 130 T C. 6,
Zamndan Co (1919) 461 A 240, (3)A A 202

S.2(7
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Sale not lease —The essential charactenstic of a lease 1s that the
subject 13 one which 1 occupred and enjoyed and the corpus of which does
not 1n the nature of things and by reason of such user disappear (g) Hence
an agreement by which the defendants on payment of the sum of Rs 500
were gven liberty to remove sand and earth from plamntif s plots and were
required to level the plots after such removal was held to be a sale although
the parties were sty led lessor and lessee m the document (r)

Doul darkhast —A doul darlhast 1f 1t amounts to nothing more
than a proposal by a tenant to pay a certan rent for certain lands, does not
amount to a lease or an agreement to lease But 1f 1t 1s accepted by the
landlord 1t may amount to a lease or an agreement to lease 1n which case
1t must be registered 1n cases where regstration 13 necessary (s)

Doul fehnst —A doul fehrist 1s a memorandum by a zamndars
agent of rents settled between the zammndar and the ryots to which the
rvots affix their signatures 1n testimony of their admussion of the correct
ness of the yjumma thereon rectted as having been rmposed on them
Such a memorandum 15 not n itself an agreement, and does not require
registration as such (¢}

Amalnama —An Amalrama which 1n essence only authonzes the
grantee to take possession andismtended tobe followed by a formal kabulyat
1 nerther a lease nor an agreement to lease (1)

Tacense —A heense must be distinguished from a lease One of the
eseentrals of o lease 1s rent or consideration in some other form (1) A
wrting whereby A agrees to allow B to build on A s land and to use and
occupy the building during his ife 1s not a lease, but a license, as there 13
no rent resersed nor any other consrderation agreed wpon ()

SEC. 2 (8)—MINOR
* Minor "—Sce Indian Majonty Act 9 of 1875, sec 3
(@ Girdhars S ngh v Megh Lal (1917)

441 \ 246 45 Cal 87 42 LC
651

¥ Hulum (1914) 19 €31 L J
464 407 201 C 907

(1) Gungapersad v Gogun Sing (1877)

() Ranyre Moddjee Jlros v Shanmt gan
7 M (1933) 66 Mad. 160 139 LC
870 (37) A M 73

(0 Syl Suflir v Amnd Al (1881) 7
Cal, 503 [F D] Wahwuau
Luchmsasur v Nussammat
(1xa1) 7 Cal "08  LallJAas \eg
ro (1881) 7 Cal TT  Chomee
¥ Chundre Lall (15"0) I W R.
178, Meheronmess v Abdool
Cunee{1632)17W 1" 500 Flaks

3 Cal 322
() Lakehan v Talim (19°3) 28 C. W%
. N\ 1033 S0 C 357, (26) \C
533 Dearda Nath v Ledu
Sekdar (1006) 33 Cal 502
(r) See Transfer of Property Act 1832,
5 103 Jdan v Swpa (1871)
15%W 1 331 atp 332
Wargam v Dasnt (1919) Lunj
Tee No 124 p 322 531G 451

{r)
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SEC.2 (99-MOVEABLE PROPERTY,

Definition of moveable property in earlier Acts.—The Registra-
tion Act 16 of 1964 did not contain any defimtton of moveable property,
The firct Rematration Act 1 which the defimtion appeared was Act 20 of
1906 Tt did not include tn express terms  Juicen trees ™ ¢ Juice m trees”
was added m the defimtion by sec 3 of Act 8 of 1871

Standing timber, growing crops and grass.—See notes to ¢l (6)
abnye under the same head, on p 6 aborve

Fruit upon trees.—Fruits upon trees are moveable property whether
they exiut at the date of the contract () or fruits to grow i future (y)

Juice in trees.— ‘Juice 1n trees  was first added m the defimtion of
moveable property by sec 3of Act 8 of 1871  The addition seems to have
been suggested by the decraon of the Benmal High Court in the under
mentioned case {z), where 1t was held that a lease granted by the propretor
of date trces to tahe the Juice of the trees 13 not a lease of immoveable, but
of moveahle property .\ lease of the gum of trees 13 also a lease of moveable
property {a}

SEC. 2 (10)—REPRESENTATIVE.

Representative.—It has been held by the Privy Council that if the
adoptive father 1s dead, and the miner adoptive son 13 residimg with his
natural father, the natural father 1s the representative  of the adoptive son,
especially 1f he 13 the nearest male agnate of the son, which would be the
case if the adoption took place n the same fanuly (3) The High Court of
Madras has held that the father of a minor Hindu girl who 1s married 1s neither
her natural guardian nor ber © representative * (¢) The real owner 1s not
the representatise of a benamrdar () See secs 32, 40, 41 and 77

Lunatic.—See the Indian Lunacy Act IV of 1812, secs 63 and 71

(2) Damr v havamat (1580) 3 All Yakub (1925) 47 AUl 138, 740,
168, 170 88 1C 109, (25) A.A. 411

() Bue Dew v Muhawmed Yaguh | (a) Orrv humarasvamy (1895) 5 dad
(1925) 47 A1 733, 83 IC 109, LJoer
(25) A A 411 [mango ecrop], (4} Venkatapayya v Venhala Ranga
Asaram v Nur Din (1900) Puny {1929) 56 TA 21, 52 Mad. 175,
Rec No 66 114TC 17,(29) A PC 24

(z) Janoo v Hucka (1868) 12 \¢ R (¢) Aarayana Reldy v  Audilakshm
366 The decison i Sukry v (1928) 51 Mad 462, 109 IC
Goondakul (1871) 6 Mad H C 518, (28) AM. 537, Ambs v
71, wiich was & case under the Skrimiasa (1921) 26 ¢ W XN,
Regustratson Act 20 of 1866, 15 369, 374, 68 IC 751, (22) A.
erroneous  The Court overlooked PC 135[PC]
the defimtion of * moveable {d) Selamatulla Chrudhursy Altarernessa
property *an sec 2 of the Act {1931) 58 Cal 631, 133 1C 591
see Rajz Ders v Mukammad {31)A C 664

S. 2 (91
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PART II
Of the Registration Establishment.

3. (1) The Local Government shall appoint an officer to
Inspector Generat of be the Inspector-General of Registration for
Tegstration the territories subject to such Government

Pravided that the Local Government may, mstead of
mahing such appomtment, direct that 2ll or any of the powers
and duttes heremnafter conferred and mmposed upon the
Inspector General shall be evercised and performed by
such officer or officers, and withm such local linuts, as the Local
Government appoints 1n this behalf

(2) Any Inspector General may hold sumultaneously any
other office under Goternment

4, (1) The Governor of Bombay m Council may also
appomnt an officer to be Branch Inspector-

T General of Smdh, who shall have all the
powers of an Inspector General under this

Act other than the power to frame rules heremafter conferred

(2) The Branch Inspector General of Sindh may hold
sumultancously any other office under Goyernment

5. (1) Tor the purposes of this Act, the Local Govern-
ment shall form districts and sub districts,

getrists anl b qnd shall preseribe, and may alter the
Imuts of such districts and sub districts

(2) The districts and sub districts formed under this
rection, together with the lmuts thereof and even alteration
of such limmts, shall be notified 1n the local ofhicil Gazette

(3) Ivery such alterntion shall take effect on such day
after the date of the notification as 15 therem mentioned
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6. The Local Ginernment mgy appomnt such persons,

whether public ofhcers or not as 1t thinks

pohezamare x L SE o proper to be Registrars of the several

) districts and to be Sub-Registrars of the
several sub districts formed as aforesad, respectrvely

Provided that the Local Government may delegate,
subject to such restrictions and conditions as 1t thimnks
fit to the Inspector General of Registration the power of
appomtmg Sub Registrars

Appomnt. Unid r erc 15 of the General Clauses Act 10 of 1897, the
power to appant includes a poser to appomt ez officie Accordingly the
Bombay Gevcrnment have apponted Collectors in the districts of the
Preadenes of Bemt 1y to be ex officia Regustrars See Bombay Government
Notification No ¥ 6, Revenue, dated 12th February, 1902

Provisa —The jrovt o was added by Sch Pt T, of the Decentralization
Let 4 of 1914

7. (1) The Local Government shall establish m every

district an office to be styled the office

atam ! deastiar of the Registrar and m every sub district
) an office or offices to be styled the office

of the Sub-Registrar or the offices of the Jomt Sub-Registrars

(2) The Local Government may amalgamate with any
oflice of a Registrar any office of a Sub Registrar subordnate
to such Regretrar, and may authorize any Sub Registrar whose
oftice has been so amalgamated to evercise and perform,
it addition to s own powers and duties, all or any of the
povers and duties of the Registrar to whom he 1s subordinate

Provided that no such authorization shall enable a Sub-
Registrar to hear an appeal aganst an order passed by himselt
under this Act

May amalgamate.—Thus the Bombay Government hav e directed that
the Gty of Bombay shall he a Registration distriet wnd sub district, and
amalamatcd the office of the Sub Registrar with that of Remstrar  See
Bombay Goyernment Notificatron No 8531, Revenue, dated 16th December,

1857
May authorize any Sub Registrar.—See notes under sec 30
Hear an appeal —Sce the under mentioned case (¢)
(6) Jehels Shedh v Ja bannesss Dibee (1913) 18 W \ 600 201C 661

Ss. 6-7
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PART IL
Of the Registration Establishment.

3. (1) The Local Government shall appont an officer to
Inspector Genesal of e the Inspector General of Registration for
Pegistration the territories subject to such Government

Provided that the Local Govemnment may, mstead of
malang such appomtment, direct that all o1 any of the powers
and duties hercinafter conferred and mmposed upon the
Inspector-General shall be everaised and performed by
such officer or officers, and withim such local linits, as the Local
Government appomnts mn this behalf

(2) Any Inspector General may hold simultaneously any
other office under Government

4. (1) The Governor of Bombay n Council may also
appomt an officer 1o he Branch Inspector-

gomnch, o Imspector  (General of Sindh, who shall have all the
powers of an Inspector-General under this

Act other than the power to frame rules heremnafter conferred

(2) The Branch Inspector General of Smdh may hold
simultaneously any other office under Government

5. (1) For the purposes of this Act the Local Govern-
ment shall form districts and sub-distriets,

gstmets and b gnd shall prescribe and may alter the
Imuts of such distriets and sub districts

(2) The distmicts and sub districts formed under this
section, together with the limuts thereof and every alteration
of such lumts, shall be notified m the local official Gazette

(3) Every such alteration shall take effect on such day
after the date of the notification as 1s theremn mentioned
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6. The Local Government mayv appomt such persons, Ss. 6-7
‘ whether publie oftcers o1 not, ag 1t thinks
y Regwtrare aad st proper to be Registrars of the several
distriets and to be Sub-Regstrars of the
several sub-districts formed as aforesaid, respectively

Provaded that the Local Government may delegate,
«ubject to such restrictions and conditions as 1t thinks
fit to the Inspector General of Registration the power of
appomting Sub Registrars

Appoint. Undir «oc 13 of the General Clauses Act 10 of 1897, the
power to appomnt nedudes a poner to appoint ez offico Accordingly the
Bombay Gesernnent have apponted Collectors in the distnets of the
Preadiney of Bembay vo be ez oficio Remstrars See Bombay Government
Nottfiestion No ot Revenue dated 12t February, 1902

Proviso. The provise nas added by Sel Pt T, of the Decentralization
Aet 4 of 1914

7. (1) The Local Government shall establish in every

district an office to be styled the office

i Feen o8 htsmr - of the Registrar and m every sub-distriet
- an oflice or offices to he styled the office

of the Sub-Registrar or the offices of the Jomt Sub-Registrars

(2) The Local Government may amalgamate with any
office of a Registrar any office of a Sub-Registrar subordinate
to such I‘c"Nmr and may authorize any Sub- -Registrar whose
ofice has been <o amalgamated to exercise and perform,
m addition to s own powers and duties, all or any of the
powers and duties of the Registrar to whom he 1s subordinate :

Provided that no such authorization shall enable a Sub-

legistrar to hear an appeal agamst an order passed by nmselt
under this Act

May amalgamate.—Thus the Bombay Gosernment have directed that
the Gty of Bombay shall be a Registration distiiet and sub distnict, and
amalamatcd the office of the Sub Registrar with that of Registrar  See
Bombay Government Notification No 8531, Revenue, dated 16th December,
1r87

May authorize any Sub-Repgistrar—Sece notes under sec 30

Hear an appeal—See the under mentioned case (¢}
el titvsans S el

{#} Jeketa Shalh v Jabannessa Iibee (1M13)18 CW N 605,201 C 661
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8. (1) The Local Government may also appomnt officers,

to be called Inspectors of Registration

g“"‘;gf;,:“g’mwﬂf Be  offices, and may prescribe the duties
of such officers

(2) Every such Inspector shall be subordinate to the
Inspector-General
T.ocal Amendments —The section has been aniended, mits application
to the Preaidency of Bombiv by sec 2 of the Indian Registration (Bombay
Amendment) Act 5 of 1929 which eame nto force on the 22nd May 1929
The Amendment 1s as follows —
To sub section (1) of scction 8 of the Indian Registration Act 1908,
heremafter called the sard Act, the following shall be added, namely —
‘ Provided that the Local Government may delegate subject to such
restrictions and conditions as 1t thinks fit, to the Inspector General
of Regictration the power of appomnting imspectors of reystration

offices "

9. Repealed by the Repealing and Amending Ac* 10 of
1927

The repealed section was as followns —

Every Military Cantonment may (if the Local Government so directs)

. be, for the purposes of this Act a sub district or a distnict, and the Canton

ment Magistrate shall be the Sub Registrar or the Regustrar of such sub
distriet or distnet as the case may be

10, (1) When any Registrar, other than the Regis

trar of a district meluding a Presidency-

pAbence. of Tege  town, 1§ absent otherwise than on duty

hofiee O™ ™ gn hus distriet, or when lis office 1s tem

porarily “acant, any person whom the

Inspector General appomts m this behalf or, in default of

such appomtment, the Judge of the District Court within

the local limits of whose jurisdiction the Regstrar’s Office

18 situate, shall be the Registrar during such absence or until
the Local Goyernment fills up the vacancy

(2) When the Regstrar of a district including a Pre
sidency town 1s absent otherwise than on duty mn hus district,
or when his office 15 temporanly vacant, any person whom
the Inspector General appomts m ths behalf shall be the
Regstrar during such absence, or until the Local Government
fills up the vacancy
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11. When any Registrar 15 absent from his office on Ss. 11-13
Abwcare of  Pene QUEY m his district  he may appoint any
trar on duty . e Sub Registrar or other person s
distrct district to perform  during such absence,
all the duties of a registrar except those mentioned
sections 65 and 72

12. When any Sub Registrar 18 absent, or when his

oftice 15 temporanly vacant, any person

Memca of ~a Whom the Registrar of the district appoints

Bemwrar ot waany o m this behulf shall be  Sub Registrar

n b Aee durimg such absence, or until the vacancy
1~ hilled up

13. (1) All appomtments made by the Inspector-

General  under  section 6 and  all

_I'r:“,l;:'im‘_' T appamtments made under section 10,

penmin and rem sal seotion 11 or section 12 shall be report-

:‘"YJ' dismiensl {0 o to the Local Government by the
Inspector General

(2) Such repart shall be either special or general, as
the Local Goyvernment directs

(3) The Local Government may suspend, remove or
dismuss any person appomted under the provisions of this
Act, and “appomt another persen m his stead and the
Inspector (reneral of Registration may, subject to such con-
ditions and restrictions as the Local Government may
impose exercise the ihe power m the case of Sub Registrars

appomted by him

Local Amendments —7hescction has been amended, tn 1ts application
to the Presdency of Bombay by sec 3 of the Indiun Registration (Bombay
Amcndment) Act 5 of 1929 which came into force on the 22nd May, 1929

The amendment 15 a3 follows —
In section 13 of the said Act (the Indran Registration Act, 1908],
(1) sub sections (1) and (2) shall be repealed , and

(2) after the word ‘Sub Registrars the words “and Inspectors of
Registration offices’ shall be wnserted *
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14. (1) The Local Government may assign such
salaries as such Government deems

poiemuoration and - proper to the registerng officers appoint-
mstering officers ed under this Act, or provide for therr
remuneration by fees, or partly by fees

and partly by salaries

{2) The Local Government may allow proper establish-
ments for the several offices under this Act

15, The several Registrars and Sub-Registrars shall

use a seal bearmng the following mscrip-

opeal ot Tegotenog gion 1n Enghsh and m such other

language as the Local Government

directs —* The seal of the Remstrar (or of the Sub-Registrir)
of »

16. (1) The Local Government shall provide for the
office of every reaistermg officer the
books necessary for the purposes of this
Act

Register books snd
fire proof boxes

(2) The books so provided shall contamn the forms from
time to time prescribed by the Inspector-General, with the
sanction of the Local Government, and the pages of such
books shall be consecutively numbered mn prmnt, and the
number of pages m each book shall be certified on the title-page
by the officer by whom such books are 1ssued

(3) The Local Government shall supply the office of
every Registrar with a fire proof box, and shall m each
district make switable provision for the safe custody of the
records connected with the registration of documents m
such districts



PART III.
Of Registrable Documents.

17. (1) The follonmng documents shall be regstered, S. 17 (1)

if the property to which they relate 1s

Dwuments <& whi b aituate in @ distriet n which and if they

1straty n a om

Pl e have been executed on or after the date
on which et No XVI of 1864 or the

Indun Registration Act, Is6h or the Indian Regstration

Act 1871 or the Indun Registration Act 1877, or this Act

came or comes mto force namely

(a) mstruments of @mft of nmmozveable property ,

(1) other non testamentary nstruments which purport
or uperate to create declage assign limit or extinguish,
whether i present o1 i future, any night title or
mterest whether vested or contmgent of the value of
one hundred rupees and upwards to or in immoveable
property

(¢) non testamentary mstiuments which acknownledge the
receipt or payment of any consuleration on account
of the creation declaration assignment, himitation or
extmetion of any such night title or interest, and

(d) leases of mmmoneable property from year to year, or
for any term cxceeding vne year or reserving a yearly
Y g ¥

1ent

() non testamentary wnstruments transferring or assigning
any decree or order of a Court or any anard when such
decree or order or award purports or operates to create,
declare, assign bt or  extinguish, whether
present or wn future any right, title or wnterest, whether
vested or contingent of the ralue of one hundred
rupees and upuards, to or w wwmorcable property -
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Provided that the Local Government may, by order pub-
hished m the Local Official Gazette, exempt from the operation
of this sub section any leases executed m any district, or part
of a district, the terms granted by which do not exceed five
years and the annual rents resersed by which do not exceed
fifty rupees

@)

Nothmg m clauses (b) and (¢) of sub section (1),

apphes to—

(1) any composition deed , or

(u) any mstrument relatmg to shares m a Jomt Stock

(m

)

)

)

Company, notwithstanding that the assets of such
Company consist m whole or m part of ymmoveable
property , or

any debenture 1ssued by any such Company and not
creating, declaring, assigning, limiting or extinguishing
any right, title or nterest, to or m 1mmoy eable property
except 1 so far as 1t entitles the holder to the security
afforded by o registered instrument whereby the Com

pany has mortgaged conveyed or otherwise transferred
the whole or part of 1ts immoveable property or any
mterest therem to trustees upon trust for the benefit
of the holders of such debentures , or

any endorsement upon or transfer of any debenture
1ssued by any such Company , or

any document not itself creating, declaring, assigning,
hmitmg or extmgwshing any right, title or interest
of the value of one hundred Tupees and upwards to or
m mmmoveable property, but merely creating a right to
obtam another document which will when executed,
create, declare assign Lt or extingwish any such
night, tatle or interest , or

any decree or order of a Court except o decree or order
expressed to be made on a compromise and comprising
wnmoveable property other than that whwh s the
subgect matier of the suit or proceeding , or
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(i) any grant of mmoveable property by Government ,
or

(viii) any instrument of partition made by a Revenue officer H
or

(1x) any order granting a loan or instrument of collateral
fecunity  granted under the Land Improvement
Act, 1871, or the Land Improvement Loans Act,
1883, or

(x) any order granting a loan under the Agricultursts
Loans Act, 1884, or mstrument for securing the
repayment of a loan made under that Act , or

(x1) any endorsement on a mortgige deed achnowledging
the payment of the whole or anv part of the mortgage
money, and any other recerpt for payment of money
due under a mortgage when the receipt does not
purport to extingwish the mortgage , or

(an) any certificate of sale granted to the purchaser of
any property sold by public auction by a Cmil or
Revenue officer

LarLanarion —\ document purporting or operatmg to
effect o contract for the sale of immoveable property shall not
be deemed to require or ever to have required registration by
reasont only of the fact that such document contains a recital
of the payment of any earnest money or of the whole or any
part of the purchase money

(3) Authonties to adopt a son, evecuted after the first
day of January 1872 and not conferred by a will, shall also
be registered

SEC 17, FIRST PARA

Corresponding sections of the earlier Acts :—

Secs 13 and 14 of Act 16 of 1864 ran as follows —

13 No mstrument being a deed of gift of immoyeable property,
no leas, of immoveable property for any period exceeding one year, no
1nstrument (other than a deed of gift or lease as aforesaid) which purports or
operates to create, declare transfer or extinguish any nght, title, or nterest
of the value of one hundred rupees or upwards in an) immos eable property,

S.17
@), ®
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and no instrument which acknowledges the receipt or payment of any con

sideration on account of the creation, declaration, transfer, or extinction
of any nght, title, or interest as above, of such value as aforesaid, 1n any
immoveable property, shall be received in evidence mn any el proceedmgs
1 any Court or shall be acted upon by any Public Officer, 1f such instrument
shall have been executed on or after the date on wh ch this Act shall come
1nto operation, and if the property to which such mnstrument relates shall
be situate 1 any part of Brtich India in which this Act 1s m force, unless
the same shall have been registered 1n the manner and within the time
preseribed by this Act  Provided that the provisions of this section shall
not apply to any lease executed between landlord and tenant relative to
land in the Presidency of Madras Liable to the payment of revenue to Govern

ment, but any such lease may be registered under section 16, subj ct to the
provisions of sectrons 17 and 19

“14 TFor the purpose of this Act, the value of the nght, title or
anterest m any immoveable property created, declared, transferred or
extingmshed, by anv imstrument shall be taken to be the value jndicated by
the stamp affixed thereto or impressed thereon under Act X of 1862 (to
consolidate and amend the law relating to Stamp Duttes), or under any
other Act for the time being m force for regulating the Stamp Duties ™

Sec 17 of Act 20 of 1866 was as follows —

‘ The nstruments next heremafter mentioned <hall be registered,
provided the property to which they relate shall be situate 1n a district 1n
which, and provided they shall have been executed on or after the date
on which the said Act No XVI of 1864, or this Act shall have come into
operation, (that 1s to say) —

“(1) Instruments of gift of :mmoveable property

“(2) Instruments (other than an instrument of gift) which purport
or operate to create, declare, assign, hmut or extmgwsh, whether i present
or 1 future, any might, title or interest, whether vested or contmngent, of
the value of one hundred rupees and upwards, to or in immoveable property

“(8) Instruments which acknowledge the receipt or payment of any
consideration on account of the creation decl
or extinction, of any such nght, title or interest and

P

“(4) Leases of immoveable property for any term exceeding one year

“ Provided that the former part of this section shall not apply to any
Composition deed nor to any instrument relating to shares 1n a Joint Stock
Company, notwithstandmg that the assets of such Company shall conssst,
m whole or 1n part, of immoveable property, nor to any endorsement upon
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or transfer of any delenture seued by sich Compans  Provided, also, that
to far oolv a« repands the Termtones resprctiseds under the Governtments
af the Lerutesart Geverrors of Bonad and the North West Pros inces,
the Local Government mav b onder published in the official Gazette,
exempt from e operation of tle former Jart of this section any leases of
mmevest!s prperty exeruted moany particebir District or part of o
Distriet, the tern < granted b wliel shall not exceed two years and the
annual rente peeerved by shick <hill not exeed fifts rupees *

Kee 17 of det 8 of 1571 ran as follows -

*Thr docuneats pext hermmafter mentioned shall be regstered, if
the proprrty to which they relate 13 situate 1n a distrrct o wheeh, and of
thes have beon cxoented onor after the date on wlnch 4t No XV of 1864,
or Act No A\ of 1566 orthis Act came or comus into foree (that 1s to say) —

* (1} Instruneats of mift of immoveable property
* (2) Other nstruments (not being wills) whicl purport or operate
to ereate, declire, acopm, fimit or extinguish whether in present or in future,
any ngzht, title or intercst, whether vested or contmgent of the value of
one hundred rupees and upwards, to or 1n 1mmos eable property
{3} Instruments (not bemng wills) which acknowledge the receipt

or payment of any conadiration on account of the creation, declaration,
assigmment lmitation or extinetion of any such nght, title or interest,

and

(4} Leaws of ymmoveable property from year to year or for any
term exerading one vear of reserving a yearly rent

Provided that the Local Government may, by order published 1n the
offical Gazitts «xempt from the operation of the former part of this section
any leases exccated 1 any District or part of a District, the terms granted
b3 whack do not exceed fise scars, and the annusl rents reserved by whick
do not exceed fifty rupces

Notlung 1n clauses (2) and (3) of tius section applies

(a) to any compostion deed

() to any imstrument relating to shares 1w a Jowt Stock Company,
notwithstanding that the assets of such Company consist 1n
whole or 1n part of immoveable property or

(c) to any endorsement upon, or transfer of any debenture 1ssued
by any such Company

S.1
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and no mstrument which acknowledges the receipt or payment of any con

sideration on account of the creation, declaration, trinsfer, or extinction
of any nght, title or interest as above of such value as aforesaid, n any
mmmoveable property shall be recerved i evidence m any cvil proceedings
m any Court or shall be acted upon by any Public Officer, 1f such instrument
ghall have been executed on or after the date on wh ch this Act shall come
mto operation, and if the property to which such imstrument relates shall
be situate 1 any part of British India 1n which this Act 15 m force, unless
the same shall have becn registered wn the manner and within the time
prescribed by this Act  Provided that the provisions of this section shall
not apply to any lease executed between landlord and tenant relatne to
lend 1n the Presidency of Madras hiable to the payment of revenue to Govern

ment, but any such lease may be registered under sectron 16, subj ct to the
provisions of sections 17 and 19

“1¢  For the purpose of this Act the value of the mght, title or
interest m any mmoveable property created declared, transferred or
extingushed, by any instrument shall be taken to be the value indicated by
the stamp affixed thereto or mmpressed thereon under Act X of 1862 (to
consolidate and amend the law relating to Stamp Duties), or under any
other Act for the time bemng in force for regulating the Stamp Dutres ”

Sec 17 of Aet 20 of 1866 was as follows —

‘ The instruments next hereinafter mentioned <hall be regstered,
provided the property to which they relate shall be situate i a district 1n
which, and provided they shall have been executed on or after the date
on which the said Act No XVI of 1864, or this Act shall have come into
operation, (that s to say) —

*“(1) Instruments of gift of immoveable property

“(2) Instruments (other than an istrument of gift) which purport
or operate to create, declare, assign limut or extinguish, whether 1n present
or 1 future, any night, title or interest whether vested or contingent, of
the value of one hundred rupees and upwards to or in ymmoveable property

“@) I ts which ack ledge the receipt or payment of any
consideration on account of the creation, decl: ment, 1

or extinetion of any such nght, title or interest and

‘ {4) Leases of immoveable property for any term exceeding one year

“ Provided that the former part of this section shall not apply to any
Composition deed nor to any mstrument relatmg to shares m a Jomt Stock
Company, notwithstanding that the assets of suck Company shall consist,
1 whole or n part, of ble property, nor to any t upon
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rteamiler o fany deless e <) bs such O mpamy Prosilel al 5 thas
ro fareolv an ot tte Termt » v ot v under th G vernments
of the Letterars 6 verr w of Bonal aed th North Weat Proving
the Toval Goavr eor pac byonlr pulh? don the ofli al Gazctte
PICEpU e Ve ety nof the oy part f thas section any 1 aces of
rowwalle gaperty eteeated anoam paet ulie District or part of 1
Dueniet the ter « granted by whe boaball not cxeed two vears and the
B alerte preeeroed Ty niuch shall ot ox Aty rupoes

See 1T of fet~ of 187 ran 2¢ Dl ma

The dcunents next heremafter mentioned shall be registered, of
Ue jro,mrs to whiech they rdate s situate in a disteict 1n which, and of
e Biave deen exseuted on or after the date on whick vt No \VI of 1864,
of Act No N\ (1877 crthie Act came or comeainto force (that s to say) —

(1) Instruments of ft of mmmovealde property

(2} Other instrunents (not bang sills) which purport ot operate
tocnate declin awgn it or extingimsh, whether in present or 1z future,
ant nzht title or anten-t whether vestad or contingent of the value of
<ne hun frd rupecs and upwards to or in immozesble property

() Inawrumeats (not beng wills) which acknowledge the receipt
1 pavmment of any consideration on account qf the creatron, declaration
asapnment lontation or <xtineton of any such right title or interest,

anf

(1} Leaws of immoveable property from year to year, or for any
term exereding ane v or resersing a yearly rent

Frovided that the Local Government may by order published in the
offi 1af Gizatte «xempt from the operatton of the former part of this section
any leaws executed i any Distrect or part of a District, the terms granted
by which do not cxcocd five years and the annual rents reserved by which

4o not excced Gty rupees
Nothing, 10 clau es (2) and (3) of this section applies

() to any composition deed

(b) to any mstrument relating to shares 1 a Jomt Stock Company,
notwthstanding that the assets of such Company consist n
whole or 1n part of unmoveable property or

(¢) to any endorsement upon, or transfer of any debenture issued
by any such Company

S.
Pr
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“ Authorities to adopt a son, executed after the first day of January,
1872, and not conferred by a will shall also be registered ™

Sec 17 of Aet 3 of 1877 as amended by subsequent enactments
corresponded with the present section  See notes under sec 1 above

AMENDMENTS OF THE SECTION.

Cl (e) of sub sec (1) was mserted and el (v1) of sub sec (2) wasamended
by the Transfer of Property {Amendment) Supplementary Act 1929,
sec 10 The Fxplanation at the end of subsec (2) was mserted by the
Indian Registration (Amendment) Act, 1927, sec 2

SEC. 17 (1), FIRST PARA.

Operation of the Act- Registration under the earher Acts —
The provisions of this Act apply to all documents tendered n evidence on
or after January 1, 1909, 1f they have been executed on or after the date on
which the Registration Act 16 of 1861, or 20 of 1866 or 8 of 1871, or 3
of 1877, or this Act came mto force (fj The document, however, must be
one which was compulsonly registrable under the Act mn force at the time
when 1t was executed Thus a kabuliyat or counterpart of a lease did not
requre fegistration under the Act of 1864 It was made eompulsonly
registrable for the first time by the Act of 1866 Hence an unregistered
Labuliyat executed while the Act of 1861 was 1n force 15 not madmsstble 1
evidence under this Act, neither was 1t inadmissible under the Act, 1877 (g}
The guestion whether reistration was compulsory 1s governed by the regis
tration law m force at the time when the document was e<ecuted, but
the question of admisabihty, bemng a matter of procedure would be govern
ed by the present law (h) At the same time 1t 13 to be remembered
that the object of the Registration Act of 1877 was to admit to the benefit
of the mutigations of the mgour of the law d ts which were ted
before 1877 when the registration law was more stringent  Thus an agree
ment for sale required registration under the Act of 1871 but was exempt
ed from regstration under ¢l (k) of sec 17 of the Act of 1877 [now sec 17

(2) (b) ], 1t 13 therefore admissible 1n evidence though not regstered (i)

() See Raju v Knshnarav (1878) 2 | (k) Ahuda Bakhsh v Sheo Din (1886)

Bom 273 281 [the document 8 Al 405 408409 Falupy v

1n this case was compulsonly Bhagatlal (1929) 3t Bom L R

regstrable] 493 1197 C 793 (29) A. B 290,

Datto v Babasaheb (1934) 53 Bom

(g) Ram Coomar v Rishan (1883) 9 419 36 Bom L R 359, 150 1C
Cal. 68, Desw: Mohlal v Para 535 (34) A B 19¢

shotam (1891) 18 Bom. 92, Jutr | (1) Fakirs v Dhageatlal (1929) 31 Bom

zam Falima v Al Bakeh (1910) LR 493 1197 C 793 {20) A

8All L.J 609 101 C 314 B 290
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Interpretation of the Act i1 <totest construetion <hould be
flacad entlege Whves ardjen'd 1 2% of the Registration Act which
mmpace penons diepoalfiatens ey no nvanee of registration (g)
Sec 170fthe At bu_adialle 60 must he construcd strictly (£)
Unless a docum nt s Lo b Wt wi i the purvicw of see 17 1ts non
Temeratin 1o o tar th ats boue admott d o odence () I there
v any denbt enthe abg e the bou it F the doubt must be given to the
perwonwhawartatie €0 rttor e the ds um otan evidence (m), and so
1 spite of the sl of <ont coaora ton there 13 4 pont at which at
19 urnececan tn maultg v teching o s (n) The enterion for purposes
of traictration 1o wlat as o xyre «d on the face of the document not what
madente mas e anneted by custom to a grant of the hind (o)

Scope of the Act. ~1f the trinsaction has beun vahdly effected without
A document there 15 no foundaten for appliing the provisions of the
Art (P} The Act sefrreto docum nts and the present section establishes the
Necrs sty fur remctraton with rogard 1o cortan elasses of documents defined
in the recticn The sction 12 made offective by sec 49, which provides
that am document reqeired to be restered under tlis section shall not
unless 1t has heen registerd, affeet any immon eable property comprised therein
at be rieanad as evidener of amv tranaiction effectmg such  property ,
swhile see 50 wcurcs that rogistoral documents shall as regards the property
they comprse, tike effcct apunst every unregistered document relating
to the same property It will e obsers ed fram these provisions how wide
and general 14 the scope of the Act  In India non registration n certam
cases has the «ffect of rendining the document ineffectual even as between
the grantor and grantee and excludes 1t from evidence In England 1t 15

different (q)

Object of registration.—The real purpose of regstration 13 to
tecure that every perron dealing with properts, where such dealings require
remistration, may rey with confidence upon the statements contained in
the register os a full and complete account of all transactions by which
ins title may be affectid unless mdeed he has actual notice of some unregie-
tered transaction which may be valid apart from registration  In England

) Ampd Al v Als Bulsh (1868) 9 A L.43
W R 537, Juwan v Basa (1857) | (n} Milabjabarans v Nandaram (1031)
o Al 104 114, Meenakehroun 59°Cal 133,133 L € 110, (31)
dara v Rithnasam: (1918) 41 AcC 48
3ad. 959, 976,491 € 201 (o) Pamaswamy v Thirupathe  (1904)

(k) Attra v Mangil Singh (1921)”2 27 Mad 43,45
Lah 200, 301, 631 C 254, (22 (p) Pandurang v Narmadabas (1932)
43 56 goglaea, 1O LC 200, (32)

() Sansar bingh v Tiloka (1899) A
Tun) Ree No 51 N @ Tl(l;:é:lg)a:& ILX v Khedan Zal
Att Mangal Singh (1921) 2 2 o8, by cmy, X

o Lah 200, 301, 65T € 254, (22) 571 C 465,( 21) A. PC. 112

s.17
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such notice would merely prevent the registered document having prionty
over that which was unregistered The law 1nIndia goes further and 1n some
cases the unregstered document 15 1noperatnve and 1madmissible as evidence
of the transaction  See secs 51 and 59 of the Transfer of Property Act,
1882, and sec 49 of this Act  In either case the object of regustration 1s to
protect agawnst prior transactions (r)  See note to sec 50, “ Registration as
notice ’

Question of registration not affected by subsequent events.—
The necessitv for registration must be determuined at the date of the
nstrument and not by subsequent events (s}

Part performance —It has beenheld by the Privy Council in Makomed
Musa v Aghors Kumar Gangnle (8) that when a document requires rems
tration, but 1s not registered, the defect of want of registration may be cured
by the conduct of the parties in contmmuouslv acting upon it for a long
period  In that case the document was executed 1n 1873, and the parties to
1t and their successors 1n title had dealt upon the footing of the mghts
created by the document for a period of between thirty and forty years
Upon these facts the Privy Council held that though the document was not
tegstered, effect should be grven to it asif it was registered  Tlus rests
on the doctrine of part performance now enunciated i sec 53A of the
Transfer of Property Act, 1882 See notes to sec 49, “Part performance ”
and Mulla's Transfer of Property Act, 1882 sec 534

Registration as notice —See notes to sec 50under the same heading

Unregistered instrument confirmed by a subsequent regis-
tered mstrument —d cxecutes a deed of conveyance to B The deed
requires registration under the Registration Act, but 1s not registered
Subsequently 4 executesad to B confirming the first deed  The first
deed 13 set out 1n a schedule as part of the second document, and the second
document 18 remstered The second document 15 admissible 1n evidence as
proof of Bs ownership of the property (1) But the ownership, it 1s
submitted will commence only from the date of the second document

Tlegal transactions —Registration cannot confer valdity upos an
mstrument which 1s #ltra wires, or alegal, or fraudulent The law of
reqistration 15 intended to prevent and not to axd fraud (v)

(r) Sce Tulaldhar Lal v hhedan Lal I C 930, Milianth v Hanman t
(1920) 47 1 A. 239 48 Cal 1) (1900) 41 Bom. 831, 88 581 C
18 571 C 465 (21) A IC 112
Mtehell v Mathura Das (1885) () 'llllchell ¥ JMathura Das (1885) 8

8 Al 6,12 (P C] All 6 1112 121 A 150, Jamna
() Lakhmudas & Co v Sir D J Tata bar v Dharsey (1902) 4 Bom

(1927) 51 Bom 247, 101 I C LR &

229,(27) A B 195 () Waman ¥ Dhondiba (1879) 4

{) (1915) 42 1 A 1, 42 Cal 801, 28 Bom 126, 148
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Foreign law.—The vahdits of a contract made in a Foreign State 19
gorerned by the law of that State Hence 1f & contract made in 1 Toreian
State requires to be registersd by the law of that State, no action ean be
entertuned on it i Britich Indiaf 1t 1s not registered, although registration
mav not be neerssary according to the I 1 force in British Indra (1)

Documents.—The words document’ and jnstrument ’ are used
interchangeably an the &ct  \n instrument within the meamng of this and
othsr sections of the Act mas be constituted by two or more letters  Two
or more letters constituting a legal trinsaction are as much ¢ mstruments
or  documents * as formal deeds (r)  The point was conudered doubtful
i an earher cise {y) The Privy Council case of Port Canmng Land
Investment Reclamation and Doel Co v Sunth (), wlich 1s sometimes cited
n this comnection (a), 1s not an authority for the proposition that corres
pondence lx tueen parties does not constitute an  mstrument ” within the
meamng of sec 17 of the et All that was held by their Lordships of the
vy Council e that case was that the correspondence did not amount to a
lease or an agriement for a lease Lut that 1t was evidence of a contract of &
special charactcr not coming within any of the defimtions found in the
Regrtration Act

Dekkhan Agniculturist's Relief Act, 17 of 1879 —In a  recent
Bombay case (b) 1t was left an open question whether sec 104 of the
Dekkhan Agricultunsts Relref Act which 1s in the nature of adjective law
wazintnded to override the substantive provisions of the Indian Registration
Act and the Transfer of Property Act

SEC. 17 (1) (a)—GIFTS.

* Instruments.”—4 ‘document’ or ‘ instrument” does not cover
an unsigned entry m an account book , but an entry of a formal deed of gift
m an account book 1s a document and 13 mvalid 1f not registered {¢) A
document s not executed untilit 1s signed and, unless a document 1s executed,
1513 not liable to stamp duty and a fortior: 1s not registrable (@) See note,
“ Documents above

() Pulanugpas Penakaruppan (1804) ‘ w
17 Mad 262

(z) Jokarmid v Teram (1693) 17 Bom [&]
235 237 [asugnment], Morgan | (a)
v Fernanlez (1916) 30 Mad
L J 519 337 C 439 (lease]
B ylv hreg (1890) 17 Cal 5i8, | (8)
&3 [lave)  Jagannallan v
Offic1 1l Astgnee (1931) 60 Mad
L J 30% 129 IC Bl

Waman v Dhondiba (1879) 4 Bom
128,13

(1875) 1 T A 124, 143

Sce  Suaminatha v Ramaswams
(1921) 44 Mad 309, at p 406,
621C 354, (21) AM 72

Dala v Dahiru (1927) 29 Bom L.
R 1419, 100 IC 754 (27) AB
27

AM 124 (letter and memorandum
embodying an agreement of mort
gage by deposit of title deeds)

(31 | @

Totaram v Msst Isnn Bau (1933)
146 IC 363, (33) A Pesh 67

Tirkka v Sohlu (1923) 5 Lah L.J
75,71 1C 739, ( 23) AL 242

S.17
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Immoveable property.—See notes to sec 2 (6}

Instruments of gift.—Before the Transfer of Property Act, 1882,
no writing was necessary to effect a gift of immoveable property But
if & guft was effected by a writing, the wnting required registration under the
Registration Act  An instrument of gift of :mmoveable property requires
registration under this Act whatever be the value of the property (¢) If an
agreement 1n writing between members of a jomt Hindu famuly to allot &
share of the joint family properties to an outsider 1s 1n the nature of a gft,
1t requires registration (f)  See next paragraph

Registration of instrument of gift after donor's death—
Sec 123 of the Transfer of Property Act provides that for the purpose of
making a gft of immoveable property, the transfer must be eflected by a
“registered” nstrument  The word * registered ” in that section does not
mean that the instrument should be registered m the lifetime of the donor
If the donor dies before registration, the document may be presented for
Tegistration after hus death, and, 1f registered, 1t will have the same effect as
registration m his hfetime  On registration the deed of gift operates as
from the date of execution (7) See the next paragraph, “ Registration of
mstrument of gift agamst donor’s wish,” sec 47 below

Registration of instrument of gift aganst donor's wish.—~
It was at one time held by the High Court of Madras that a donor could no
more be compelled to register a deed of gift than to execute 1t 1n the first
mstance, and that1f he retracted hus consent before registration, the registering
officer had no power to order compulsory registration exther in s Iifetime (%)
or after hus death (1), and that 1f 1t was compulsonlv registered, the regis-
tration was void and the deed of gift 1neffectual  But those cases have been
overruled by a Full Bench of the same Court which held that once a deed
of guft 1s executed, the Regstration Act allows 1t to be registered even
though the doner may not agree to 1ts registration (3) The prineiple of the

(&) Protona v Mottea (1869) 11 W R Ralyanasundaram v  Raruppe
334, Chanan 3 Sucha (1922) 4 (1927) 54 TA. 89, 95, 50 3ad
Lok LT 7,(22)AL 112 _ 193 100 IC 105, (27) ATC 42
(f) Made Gonda v Chenne Gonda (1925) | (%) “Ramamirtha v Gopala dyyan (L896)
40 ¥Mad LJ 150, 90 IC 331, 19 Mad. 433
25) A 1174 () Dasn Svarnam v Denanayagam
(@) dand Kuwshore v Suraj Prasad (1915) 28 Mad. LJ 378, 28 1C
(1898) 20 All 392, Meyyelx v 271, Amirdam v Muthulumara
Amalay {1902) 25 Mad 672, (1903) 13 Mad LJ 303
Tenkali Rama v Pulaty Rama {3) Vealat: Rama v Pulati Rama
{1917} 40 Mad. 204, 38 IC 707 (1917) 40 Mad. 204,38 IC 707
[F B1, Rhashabe v Chandra [F B1, Partats v Bayj Nath

bhagabas (1808) 32 Bom 441, {1913) 33 All 3,161C 406
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Madras Full Bench case was followed by a Tull Bench of the High Court of
Bombav (1) In that case 1t was held that where the donor of immoveable
properts has handed over to the donee an instrument of gift duly executed and
attested and the mit has been accepted by the donee, the donor has no power
to revoke the mit before the registration of the mnstrument Both the
Madras and Bombay decisions were confirmed on appeal by the Pry
Council in Ralyanasundaram s Raruppa (I) In that case therr Lordships
obeerved * They are unable to see how the provisionof sec 123 of the Transfer
of Property \ct can be reconetled with see 47 of the Registration Act, except
upon the view that, while registration 1s a necessarv solemwity 1n order to the
enforcement of a @it of :immorcable properts 1t does not suspend the mft
until ngistration actually takes place  When the instrument of gift has
been handed by the donor to the donee and accepted by hum, the former
has done evervthung in us power to complete the donation and to make 1t
eflectne  Registration does not depend upon his consent, but 1s the act of
an officer appointed by law for the purpose, who, 1f the deed 13 executed by
or on behalf of the donor and 1s attested by at least two witnesses, must
remster at, if 1t 18 | resented by a person having the necessary wmterest wathin
the preseribed period  Neither death nor the express revocation by the
donor, 13 a ground for refusing registration, 1f the other conditions are comphied
with  Thesr Lordslups accordingly find themselves in complete agreement
with the judgment of the Full Bench of the Bombay High Court in the case
cated  As tlus decision, and the sinular deesion of the Full Bench of the
Madras Court, has settled the law for these Presidencies 1t 1s unnecessary
1o refer to the various conflicting decisions of infertor tribunals which were
overruled
Revocation of gift —A gift may be subject to a condition malung 1t
res ocable, but a gift revocable at the will of the donor1s vad In a Bombay
cace (m) the donor executed a registered deed of gift to s daughters of
1mmos eable property  On the same day the daughters executed 2 separate
document stating that the property had been given to them and agreemng
that if the donor required the property for any reason ¢ we shall hand 1t
over to you without any compensation and without any objection ” The
Court held that the agreement himited the nght, title and mterest of the
donees but did not require registration because, though the property was
worth Rs 2,000, yet the value of the interest so limited was less than
Rs 100 Ths decision 13 open to enticism  If the agreement limited the
nterest by rendening the giit revocable 1t must have had the effect of

(&) Atmaram v_}aman (1825} 49 Bom Venkatasubba v Subba Rama
348, 87 1C 490 (25) A.B 210, (1978) 32 Bom 313, 103 LC 367,
overruling Subbrtnﬂama‘;' ;s:)n% (28) A
w“«'(lm)‘is om 435, (m) I‘amchandm ¥ Anandibas {1932)
477, (24) AB 4 34 Bom L.R 218, 1371 C 550,

() (1927) 64 TA so 50 Mad 193, (32} A.B. 15

100 I C 105 (27) A. PC 42,

2
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rendenng the gift revocable at the will of the donmor and sord If so it
extinguished 2n mterest worth Rs 2 000 and required registration  But it
13 submitted that the agreement was a personal covenant not hmiing the
estate transferred by the gmft but binding only on the donees personally
and therefore did not requre regstration ()

If a gift1s of total value less than Rs 100 a deed revoking the gift
does not require registration (n1)

Hiba bl 1waz —A hiba bl waz  as dishingwished from 7tba or simple
gt 15 a gmft for a consideration It has been held by the High Court of
Calcutta that a kiba bil waz 18 a sale within the meaning of sce 54 of the
Transfer of Property Act so that if the property 1s of the value of Rs 100
and upwards the transaction must be effected by a registered document
and 1f 1t 15 of a value Jess than Rs 100 1t must be effected b) a registered
document or by dehvery of the property (o)

Ghift m hen of dower —A pit of property by a Mahomedan hus
band to lus wife 1n keu of dower 1s not a gift proper but asale(p) A deed
conferring on a Hindu wife in consideration of marriage a night of residence
and mamtenance out of the rents of a house falls under sec 17 (1) (b)and
Tequires registration {g)

Unregistered deed of gift conﬁrmed by dunor’s will —W here
a deed of gift 13 not d and 13 ble under sec 49
1t does not become admissble because 1t 1s recited 1n and confirmed by
the donors will I am unahle to see  said Green J n Raju Balu v
Erishnarav (r)  how by his will a man can confirm a convevance «s a
conrejarce He may no doubt so refer m lis will to an ineffectual or
moperative conveyance as to constitute @ devise of wself but then the
property passes by devise the conveyance so referred to does not acquire
any greater force or effect as a conteyance

Gift of 1mmoveable and moveable property —Where there 15 a
@it of immoveable and moveable property but the former fauls owing to
want of registration the latter may nevertheless be good unless 1t 1s
condrtional on the validity of the former (s)

@ O T v Jia Gl Jay Keerun (1871 10 % R 175 176
(16°9) 7 Tang 506 Lo TC 757
(28) AR 226 and Jaf » Begam | (P Sehla b Bequm & dcham wa (1805)
v Ssd Al Raza (1901) 28 TA. s
11 23" Al 383 (re tramt of ST L6 e o Tumnd
partit on construedas s personal v Muhammad (1853) o AL T N

covenant bwding ouly on the

1mmed ate part es) 19 [mortgage to sceure dower]

(n}) Makomed Hasan hhan v Jang | (@ Bas Parsan v Lallublar (193 ) 34
Bhadur Sngh (131 12 Bom LR 457 138 LC 4
L R 100 (Rev) (39) AB 217

(@) dbtos ddly v harm Dalah (1905) | () (1876)2 Bom 73 283 284
3Cal W 160 ScoslsoGolam | (a) Perumal Ammal v Peru nal (19°1)
Jloafa]a v Goburdhone (1881) 8 44 Mad. 196 03904 6LIC 461
Cal L R 44! and Solah v (21) A. 3L 137
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Gift of mortgage debt —\ mft of a debt <ccured by a mortgage of § 17
immor cable froperty 1n cases to wlich the Transfer of Property Act 1882 (1) (a), (b)
apylies canonls be made by a regstered anstrument as provided by sec 123
of the \et It s in effect a mit of immoveable property (£)  But the Privy
Council have hell that there may be a transfer of the debt disassoctated
from the secunty (u)

Memorandum of past gift —\ document which on the face of 1t
profes es to be merely a memoranlum of a gift made m the past does
not require registration (¢} See notes under sec 17 (1) (b)  Reetals

Mahomedan g1ft —Sections 122 and 123 of the Transfer of Property
Act 1802 do not aflect any rule of Mahomedan Jaw  The essentials of a
mit under the Mahomedan law are (1) declaration of mft by the donor (2)
accejtance by the donee and (3) delivery of possession of the property
to tte donee 4 mft under tat law 1s complete 1if the above formakhties
are complied with and no wnting 13 required  Where a Vahomedan makes
a mit of immon eable j roperty which 1s valid according to the Vahomedan
law, the mit 15 none the less valrd because the donor has executed a deed
of mft purporting to convey the property to the donee which owing to want
of registration 1s not a lnusstble 1n evidence under sec 49 of the Act (u)

A mosque 13 recognised by the Mahomedan law as a junstic person and
avald g ft can be made 1n favour of a mosque  \ deed of gift of immoveable
projerts m favour of a mosque requires compulsory registration under
el (a) of this sectron and 1t cannot be recetred 1n evidence witl out regis
tration nor can the terms of the instrument be proved by oral evidence ()

SEC 17 (1) (b)—TRANSFERS, DECLARATIONS AND
RELEASES

Immoveable property —See notes under sec 2 (6)
Non testamentary —A document which 1s plamnly intended te be

Voula Buz v Hafiz ud d n (1996) 8
Lah LJ 156 941C 7 (26) AL

(1) A. 3L 137 370

() Imperal Bank of Inda v Bengal | (y) Unrao Sngh v Ldehk nan (1911
Yatf onal Dank (1931} 53 IA 33 Al 344 305 38 IA 104
393 30 Cal W N 1034 131 IC 101 C 985 Raanmal v
61(31)A1C M5 Auth an mal (1910) 33 Mad. 304

(1) Jaman v Chind jo Paom (1913) 71 C 37 T rugnanapal v
Tuny Rec No 83 p 297 at Ponnammna (19 0) % C W N\
p 209 18IC 018 oll o8 IC ® % (°1) A PC

{e) Nas bAl v Munsh (1976)41Cal L. 80 Vot Sngh v Vussammat
LJ 490 100 IC 296 (°7) 1.C {1916) Pany Rec o 8 p %I at
197 See also haam Ilah v P BIICL Jat Mal v
Sharf uddd u (1016} 38 Al 219 B! Lan (1916) Pun; Rec “o 30

30IC 14 p 100 at p 101 33IC 948
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rendering the gift revocable at the will of the donor and vod If so it
extingwished an interest worth Rs 2000 and required registration  But 1t
18 submitted that the agreement was 2 personal covenant not limuting the
estate transferred by the guift, but binding only on the donees personally
and therefore did not require registration {n)

If a mitis of total value less than Rs 100 a deed revoking the gift
does not require registration (nl)

Hiba bil 1waz —A hiba bl wwa  as distingwished from hibe or simple
eft 13 a gift for a consideration It has been held by the High Court of
Caleutta that a Juba il waz 15 a sale within the meanmng of sec 54 of the
Transfer of Property Act so thatif the property 1s of the value of Rs 100
and upwards the transaction must be effected by a remstered document
and 1f 16 18 of a value less than Rs 100 1t must be effected by a registered
document or by delivery of the property (o)

Gift 1 lieu of dower —A gift of property by a Mahomedan hus
band to his wife 1n heu of dower 13 not a gift proper but asale(p) A deed
confernng on a Hindu wife 1n consideration of marnage a mght of residence
and mamtenance out of the rents of a house falls under see 17 (1) {(b) and
Tequires registration (g)

Unregistered deed of gft confirmed by donors will—Where
a deel of mft 1s not registered and 15 therefore madrussible under sec 49
1t does not become admisuble because 1t 1s reerted m and confirmed by
the donors will 1 am unable to see  said Green J 1n Rayu Balu v
Arishnarav {r)  how by his will 2 man can confirm a conveyance a5 a
conieyance He may no doubt so refer 1r his will to an ineffectual or
noperative conveyance as to constitute a dewise of wself but then the
property passes by devise the conveyance so referred to does not acquire
any greater force or effect as a conieyance

Gift of 1mmoveable and moveable property —Where there 15 a
gift of immoveable and moveable property but the former fuls owing to
want of registration the latter may nevertheless be good unless 1t 1s
conditional on the vahidity of the former (s)

() Cl“‘;l:g ’;"ﬁ Il{u ;w)llal 90% J;;;[ I Reerun (1871) 16 W R 175 176
{200 4K 35 audt Ja Bogem | P Sah b Beum v dlchamma (808
;'“Syanla:lgnﬂam (1901) 28 T A ,u. v Aarm Bakeh (1903) 13

Z 383 restramnt of Cal W\ 160 Soo also Bunyads
Portutfon construed as & porsonal v Muhammad (1884) 5 AL W N
Jmmoed ate parties) 19 [mortgage to sccure dower]
(1) Malomed Hosan Bhan v Jong (] Ba» Parsan v Lallubhm (193“) 34
Mdur anll Qosny 12 om LR 457 13§ IC
(3’) AB 217
(o) Abbru Ah v Ty m Baksh (1908) | () (1878)2 Bom 273 283 284
3Cal W 160 SeoslsoGolam | (s) Perumal Ammal v Perunal usgl)

‘loqlaja v Goburdhone (1881) 8 44 Mad. 196 203 204 61 IC 461
Cal L. R 441 aod Solah v {21) A. D137
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Gift of mortgage debt — & mft of a debt <ecured by a mortgage of S 17
immazeatle property 1 cases to which the Transfer of Property Act, 1882, (1) (a), (k
apphes canonly be made by a registered snstrument as provided by sec 123
of the \ct It 1sn effect a paft of immoveable property (1) But the Prvy
Counail have held that there may be a transfer of the debt disassociated
from the <ecunty (u)

Memorandum of past gift —\ document which on the face of 1t
profe ses to be merely a memorandum of a gift made mm the past does
not require regictration (t)  Sec notes under sec 17 (1) (b)  Recitals

Malomedan guft —Sections 122 and 123 of the Transfer of Property
tet 1502 do not affect any rule of Mlahomedan law  The essentials of a
@it under the Mahomedan law are (1) declaration of gft by the donor (™
scceptance by the domee and (3) delrvery of possession of the propert
to the donee A guft under that law 1s complete 1f the above formalitie
are complied wath and no wnting 13 requited  Where a Mahomedan mahe
3 gft of immoveable property wineh 13 vahd according to the Mahomeda
law, the mft 13 none the less vahid because the donor has executed a dee
of @it purporting to convey the property to the donee which owing to wan
of registration 1s not admissible 1n evidence under sec 49 of the Act ()

A mosque 13 recognised by the Mahomedan law as a Jurnistic person an
a valid @it can be made 1n favour of a mosque 4 deed of gift of immos eabl
property 1 favour of a mosque requires compulsory regstration unde
cl (a) of thrs section and 1t cannot be received 1n evidence without regis
tration nor can the terms of the instrument be proved by oral evidence (z;

SEC. 17 (1) (b)~TRANSFERS, DECLARATIONS AND
RELEASES

“Immoveable property '—See notes under sec 2 (6)

Non-testamentary —A document which 1s plainly mntended to b
operatay e tnune Liately 1s non testamentary (y)

() Perumal Ammal v_Perumal (1921} | () Voula Buz v Hafiz ud din (1926)

44 Mad. 196 201 61 IC 461, Lah LJ 156 841C 7,(26) AL
(21) A 3137 372

() Impenal Bank of Inda v Bengal | (y) Umrao Singh v LdcKbman (1911
National Bank (1931) 53 1A 33 Al 344 300 38 IA 104
323 3o Cal WA 1034 134 IC 0TI C 285 Raammal v
€31 (3) A PC 245 Authiammal (1910) 33 Mad. 304

(1) Jeman v Chand yo Ram (1913) 71 € 357 Tirugnanapal v
Iump Dec Mo 83 p 207 g Ponnammna (1920) 25 C W N
1200 18IC 918 511 58 IC 228 (2) A PC

(1) Natb Al Munshs(1926)44Cal L. 89, Mot Singh v Mussamma
LJ 490 100 LC 296, {27) AC (1916) Punj Rec o 8 p 21, 8
107 Seo also haram Iahs v P23 321 C 522, Jat Mal v

Sharfud-d n (1916) 38 All 212,
3IC 14

Beli Ram (1916) Puny Ree Mo 35
P 100, at p 101 33IC 948
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Instruments.—See note, “ Documents,” oo p 31 above

“ Declare "—In Sakkaram v Madan () West, J,sud ¢ There in
sec 17) °declare’ 1s placed along with ‘create, ‘hmut’ or ‘extingwsh’a
mght, title or mterest’ and these words imply a defimite change of legal
relation to the property by an expression of will embodied 1n the document
referred to I think this 1s equally the case with the word *declare’ It
mmplies a declaration of will, not a mere statement of a fact, and thus 2 deed
of partition, which causes a change of legal relation to the property divided
amongst all the parties to 1t, 1s a declaration 1o the intended sense; but a
letter contaimng an admission, direct or inferentral, that s partitton once
took place, does not declare a nght within the meamng of the section ™ This
statement of the law was approved by the Prvy Council mn Bageshwar:
Charan v Jagarnath Kuary (@) where their Lordships said  “* Though the
word  declare ’ mught be given a wider meaning they are satisfied that the
view ongnally taken by West, J,1snght  The distanction 1s between a mere
recitalof a fact and something which i atself creates a title’  The word «* declare”
18 therefore ejusdem geners with the words ‘ create”, “ asuign” or *lumt"”
with which 1t 18 m contiguity () Clause (b)does not comprise an acknow-
ledgment , 1f 1t did ¢l (c) would be superfluous Neither does an acknow
ledgment of partition require registration under el (o), for that clause 1s
confined exclusively to acknowledgments in the form of a recerpt (c)

“ In future "—The words “in present or i future” were first mserted
i Act 20 of 1866 The words *“n future’ have reference to estates in
remainder or in reversion, or to estates otherwise deferred yn enjoyment
An agreement by 4 to pay to B half the produce of certam land and 1n default
to pay a sum of money annuslly, does not create any rights i the future
produce of the land m favour of B and does not require registration {(d)
It has been held by the Chief Court of the Punjab that if two persons agree
to divide between them certam property i certam shares if they succeed
1n purchasing 1t, the agreement does not create any interest “in future”

(z) (1881) 5 Bom. 232, 236, followed 1n Singh v Msst TFants (1932) 140
Ranganayaks v ¥ trupakshes (1923) IC 387,(32) AL 692, Rudis
45 Mad LJ 100, 72 IC 456, Kishanv Hukamehand (1932) 136
( 28) AM. 621 andn Baldeo Singh IC. 14, (32) AL 15¢
v Udal Singh (1921)43 Al 1,58 | (a) (1932) 59T A.130, 137, 11 Pat 272,
IC 732 and approved in Bhagesh 136 LC. 798, { 32) A TC. 55
wars Charan ¥ Jagarnath Kuari | (b)) 8§ P K R R M Chetiyar Firm v
(1932) 591 A.'130, 11 Pat 272 136 Admimistrator General of _Bengal
IC 798 (32) A. PC 65, Juan (1933) 11 Rang 481, (33) AR
Als v Dasa 3Mal (1886) 9 All 307 Saraswats v Srmsvasa (34

AT
108, Herambdev v. Kashinath
(1800) 14 Bom 432, Chamanatu | (9 Seibaram v adon (1381) § Bom
v Mulanchand (1896) 20 Bom (d) Wah v Ahuda Bakhsh (1923) &

62, Komalgowda v DBhimajs Lah L J 366,721 C 480 (24}
(1899) 23 Bom. 602, Karam l A L 149
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within the meaning of el (b), and does not require registration (¢), Simularly,
1t has been held by the <ame Court that a writing which confers upon a person
a richt which comes into existence if certman conditions are fulfilled by him,
docs not require registration (f)  The first of these two cases was followed
by the Iigh Court of Lahore 1n a case where the document recited that a
contract had been entered into hetween the parties thereto, and that tn the
etent of certan happemings certain nights would acerue i favour of certamn
persons, 1t was held that the docnment did not require remstration (g) It
13 difficult toreconcile these decisions with the Privy Council ruling in Hemania
Kumart v Mdnapur Zamindars Company (k)  One of the questions in that
case was whether & writing by which one of the parties agreed that 1f he
succceded 1n another swt which he had brought to recover certan land, he
would grant to the other a lease of that land upon specified terms, required
registration  Their Lordships of the Privy Council held that the document
did not require remstration under ¢l (d) of this section, as 1t was neither a
lease nor an agreement to lease, but that it purported to create a rontingert
nght or imterest i immovenble property and required registration under
<l (b) Ina casen which one of two mortgagees purchased the property
mortgaged at an execution sale 1n realization of the mortgage, and 1t was
alliged that the other mortgagee had released ks right to a share of the
property purchascd, the Allababad High Court observed that if the relm-
quishment had bren by a written metrument, the mstrument would have
been compulsorily registrable (1) Tt will be obscrved that the release
was an interest contingent on pavment of his share of the expenses 1ourred
by the mortgagee purchaser

Limit.—The nght to hold a market 1s an wcident of the ownership
of land (5) An agreement lumting this right to particular days requres
regstration (£)

* Vested.”—See defimtion of “ vested interest™ 1n sec 19 of the
Transfer of Property Act, 1882

“ Contingent.”"—See definition of “contingent interest” 1m sec. 21 of
the Transfer of Property Act, 1882 Seealso note ** In future,” onp 36above

Test of value for registration.—When 1t 13 necessary to determune
whether an instrument, other than a deed of gift, purports or operates to

(¢) Bhan Singh v Thakar Das (1908) 485,498, 531 C. 53¢

Punj Rec No 89, p 419 () Lol Singh
gk v. Chotey Bets (1034) 34
[4}] Sa;a“ax; A?::Zh x:) 511‘:10;4 1;11)?9:: All L.J 107, (33) A. A. 858,
175, Imam Bahsh v Kanm | () Jem Chandra v, Ensina Chandra

(1895) Punj Ree No 16 (1920) 47 Cal 1079, 38T C 879
() Ram Dos v Madir Shah (1919) 1 | (k) Ganesh Singh v Sula Balsh (1930)
Lah L. J 59,601 C 608 5 Luck. 504, 131 L C. 65, ('31)

(h) {1919) 46 T A. 240, 240, 47 Cal A.0.110,
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create an nterest of the value of Rs 100 or upwards in mmoveable pro-
perty withm the meaning of ¢l (b), the test of value 1s the consideration
stated 1n the instrument (1) Thus in the case of a sale, the price mentioned
1n the deed must be regarded as showing the value of the land conveyed, and
not the actual value thereof (m) Smularly in the case of a mortgage, 1t 1s
the principal money secured by the mortgage that determines the value for
Tegistration, and not the principal money plus the interest that may acerue
due (n) Incases to which the Transfer of Property Act, 1882, applies, there
13 no room for doubt on this powt, for the test of value for the registration of
a mortgage deed 15 ““the principal money secured,” which excludes all
nterest see sec 59 of that Act  But when property 1s mortgaged to sccure
loans to be hereafter made not exceeding Rs 100, and the sums actually
advanced exceed Rs 100, the document 1s compulsonily registrable (o)

A deed conferning on 2 Hindu wife, in consideration of marnage, a hife
1terest m a house producing a rent of Rs 99 a jear creates an interest of
value exceeding Rs 100 and requres registration (») In a Bombay case(g)
an agreement rendermng a gaft of immoveable property worth Rs 2,000
revocable was held to make the property worth less than Rs 100 and not
to require registration  But the reasoming i this case 1s open to cniticism
See «“ Revocation of gift ” at p 33

There 15 a conflict of opimon as to the test of value for registration mn
the casc of an assignment of a mortgage It has been held by the High
Courts of Bombay and Madras that when & mortgagee transiers lns interest
1n the mortgage to another, 1t 1s the consideration patd by the transferee that
determnes the value for registration, and not the actual amount due from the
mortgagor to the mortgagee under the mortgage at the date of assignment
Thus according to these Courts a deed of transfer for a consideration of
less than Rs 100 of a mortgage for upwards of Rs 100 does not require

Amma v Abmed (1900} 23 Mad.

() Mana v dAnant (1878) 2 Bom 333,
354

(m) Rohwnee v Shib Chunder (1871) 15
W R 558, Vasuder v Rama
Babap (1872) 11 Bom H C 140
Satra v Vasram (1878) 2 Bom
97, Manav Anant (1878) 2 Bom
353, 365

(%) Mana v Anant (1878) 2 Bom 353,
Ram Doolary v Thacoor (1878)
4 Cal. 61, Panchs Dass v Akmed
ulla (1883) 12 Cal L R 441,
Habab ullch v Nakched R
(1883) 5 AlL 447 [F B), Jodh
Ram v Laya Ram (1913) 11
All L.J 729,211 C 78, Kunhs

10, Sadagopa v Dorasams (1882)
5 Mad. 214, Jranda v Jouaye
(1880) Punj Rec No 29, p 07,
Jagappa v Latchapps (1882) 5
Mad. 119 and Tiyedgaraya ve
Ramanuyam (1883) 6 Mad. 422
do not seem to be good law

(o) Pernn v Ledhie (1870) 16 W R
64

3

(7} Bav Parsan v Lallubhas (1932) 3¢
Bom L R 459, 138 I C 274,
(32)A B 217

(q) Ramchandra v Amandibas (1932)
34 Bom L R 218,137 C. 580,
(32)A B 188
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registration under this et (r) A dufferent view has been taken by the Chief
Court of the Tunjab  Accprding to that Court 1t1s the amount of the
debt traneforred that determines the salue of the interest transferred and
not the conaderation for which the debt s transferred, with the result that
an ac ignment of a mortgage for Re 200 for a conwuderation of Rs 90
must be rem tered under this clause {5, This view, 1t 18 submtted, 13 not
correct

Tn a Bomban case where 2 mortgagee acugned bts mortgage to anotherin
conuderation of Rs 5 pud to hum by the latter and 1n consideration of the
assignee withdrawing a smt he had instituted agamnst the assignor, the
Court held upon the contents of the document that the money salue of the
Iatter part of the conaideration was the amount covered by the stamp on
the document and that as 1t exceeded Rs 100, the document required
tegutraton ()

Morlgage

Mortgage —\ mortgage did not require to be mn wrting until the
s tng of the Transfer of Property Act 1882  Sec 5% of that Act provides
that where the principal sum seeurcd 13 Rs 100 or upwards a mortgage
(other than a mortgage by deposit of title deeds) can be effected only by a
remstercd instrument signed by the mortgagor and attested by at least
two witnesses  Where the principal sum secured 15 less than Rs 100 a
mortgage can be effected either by a registered instrument signed and attested
as aforesard or (except 1n the ease of o stmple mortgage) by delivery of the
property  Sec 4of that Aet provides thatsee 591s to beread as supplemental
to the Indian Registration Act  see as to this the note under sec 49 By
any provision of the Transfer of Property Act atp 172

Test of value for registration —See notes under the same head
onp 37above

Whether a transaction amounts to a mortgage by conditional
sale or to a sale with a right of re-purchase —The question whether
two documents executcd between the same parties amount to 2 mortgage by
conditional sale or to a sale with a right of re purchase 13 one of great ;mport
ance 1n connection with the question of registration  These documents are
of frequent occurrence 1t India  The question rarsed by them has usually
been defined to be whe*her the two documents evidence a <ingle transaction
of mortgage by conditional sale or whether the second document evidences
an agreement to veconves separable from the first sale or sale deed

(1) Satra v Vrars (1878) 2 Bom 97 Puny Ree No 1 p 1
Subramamam v 1erumal (1893) | () Mago honatuna v Babap (1854)
18 Mad. 454 8 Bom 610

(s) Rary Sarup v Jubaral {1900)
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And the answer depends upon the intention of the parties, as expressed 1n the
language of the documents themselves in the, light of the surrounding
circumstances (1)

In Harkisondas v Bar Dhanu (v} the following questions were referred
to a Full Bench —

‘Whether when a registered deed of sale (A) of 1mmoveable property
worth Rs 100 or over1s passed, and as a part of the same transaction, and not
as an mdependent transaction, the vendee executes an unregistered agree-
ment (B) to reconvey the property on payment of a certam sum of money,
the document (B) 15 madmisstble mn evidence for want of registration under
sec 17 (1) (b) and sec 49 of the Indian Registration Act, exther

(a) where the transaction constitutes a mortgage, or
(b} where 1t 15 a bona fide sale with a contract for re purchase

It was held by the Full Bench answering question (z) that where the
transaction constituted a mortgage, the agreement to reconvey was nad
mszible 1n evidence for want of registration  As to question (b) 1t was held
by Shah and Coyajee, JJ, that where the transaction was a bona fide sale,
the agreement for re-purchase came within see 17 (2) (v) and did not require
registration  Macleod, C J , however, refused to answer the question stating
that 1t was not capable of being answered bv & direct affirmative or negative
In the course of his Jjudgment the learned Chuef Justice said  * The diffi
culty, I find m answenng the second question, lies ;n the fact that 1t 13 not
what I consider a fair question capable of being answered by 2 direct affirma-
tive or negative It mvolves the fallacy that where two parties agree upon
2 particular course of conduct between themselves with regard to a dealmg
1n immoveable propert, their resultant action necessarily forms one transac-
tion whereas there may be several transactions all dependent on each other
and ansing out of one previous arrangement between the parties If two
parties agree beforehand that one party shall sell immoveable property to
the other and that the purchaser shall agree to resell the property at a price
to be tendered by the vendor within & certan tume, the latter agreement to
be contamed 1n a separate document, when the relative documents are exe-

cuted, they evidence not one t t but two ¢ £ The sale
passes the title absolutely to the purchaser, the to resell in no way
Limits hus night as owner Wken the parties intend to create a mortgage

the siturtion 13 different  The ostenstble vendor does not lose all interest m
the property, he retains for humself a transferable and hereditable right, so that
the sale deed and the agreement to reconvey do ewrdence a single and
nseparable transaction  Consequently, I do not find it possible to answer the

) Balhahn Das v Legge (1900) 27 | (v) (1926) 50 Bom 566, 98 T C 034,

A 58, Marengern v Panu (26) A B 497, Fatup v Bhag

mz. (1924) 511 A 305,47 Mad. tatlal (1920) 31 Bom L R 493,
720,821 C 903 (24) APC 226 191 C 793 (29)A B 200
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several questions by a direct afhrmative or negative  The intention of the
parties must be proved by the Court according to the facts of each case, and
ordman speaking Ishould say that when the agreenent to sell1s evidenced
by a separate document that would be proof that, although the parties had
come to a prevjous amangement with regard to a particular course of
corduct between themselies there was an intention to give effect to that
arrangement by entering nto two transactrons ’

The High Court of Madras has also held that where the transaction
constitutes a mortgage the agreement to reconvey must be registered (i)
Both in B ngal (z) and \llahabad (y) 1t has been held that where o sells
property to 2 by a remistered sale deed and B agrees on the same day by an
unregietered deed to retransfer the property to 4, the latter document requires
registration In & recent Allahabad case the Court held that where the first
transaction 1s an sbeolute sale, the agreement for repurchase falls within
sec 17 (2) (x) and dors not requre registratron {z) The High Court
of Madras has taken a mmular view (z1) The opimon expressed by
Macleod C J n Harkisondas v Bar Dhanu (o) that separate documents
ordinanly indicaty separate transactions is confirmed by the proviso added
to the definition of a mortgage by conditional sale in see 58 {c) of the Transfer
of Prope tv Act by the amending Act 20 of 1929  Under that proviso no
condition of reconsevance shall be deemed to be a mortgage unless embodied
in the document wluch effects or purports to effect the sale  If1t s embodied
1n the document wluch purports to be a deed of sale 16 would of course he
registercd along with the sale deed

Charge —Documents creating a charge {al) or an equitable charge on
immosveable properts of the ‘alue of Rs 100 or upwards, require
registration under this section () This 1s because sec 17 (1) (b) applies
to rights, not onlt tn but fo 1mmoveable property (c)

() Jlulha v Pyanda (1904) 27 dad v Mackertich (1881) 10 Cal 315,
Achutzramarayu v Subra 322 Bu Aarmade v Bhag
m]u(l!)D)) 25Mad 7 Pylah v tantras (1888) 12 Bom a0
Mutha (19)4) 26 Mad. L J 151, Ahoo Smin Bah v Tan Guat Tean
23T C 409 (1929) 7 Rang 234 1171 C 439

(=} s}mu Parabds v stmu. !lohamul } (29) APC M1, Maung Po k.
(1608) 1 Beng L K ¥ Noor, )Iuhomad(ma) 1471 &

562 (33) A 209 Kesho

@) Ko Fershad v P i 5"'4" “‘w“’ Prasad v Upper e Bars

(1933) 1411 C 474 ('33)A 0 7,

() aolmdimnv I‘nahab'r Smah (1930) Ghanshyam Das v  Jaimarain

8 All L. J 799 124 425, (1934) 1481 C 417, (314 A 444,

(30) Aatin Jainardin_Singh v Parmeshwar

(21) Chinnakial v Clunnathambs (1931) Jluma (1931) 13" IC 798 (31
67Mad L J €33 A0

Aational Bank (1931) 58 Cal 1'56
131 I € 659 (31) A. C 223
reversed on another pont mn 53

A 3°3 1341 C 631, (314
(&) The DBengal Banking Corporation PC 26

{a) (1926} 50 Bom 56C, 93 T C 0634 © Impe'wl Eanl- of Indis v Beny
20) A B 407

(a1} Ranmgampuh v Venlateswarlu (31)
M "L
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Assignment of statutory lien under sec 55 of Transfer of
Property Act —In a Madras ease (@) a d t was 1t
facts which gave the vendor a statutory charge under sec 55 (4) (b) of the
Transfer of Property Act 1882 The vendor assigned lus nights under that
document by another document which was not registered It was held m a
swit to enforce the charge that the latter d required regstrat
The Court applied the principle underlymng Dayal Singh s case (e) namely
that a document which creates a statutory charge requires registration
1t should be noted that Dayal Sungh s case hasbeen superseded by legislation
only to the extent mentioned m the explanation to sec 17(2)

Mortgage by deposit of title deeds —Sees 58 (f) and 59 of the
Transfer of Property Act, 1882 prowvide that a mortgage may be made in
Caleutta, Madras Bomba) and the other places mentioned theremn by mere
dehverv by the debtor to the ereditor of title deeds of the debtor s immove
able property with mtent to create a secunity Such a mortgage does not
require to be effected by a registered instrument (f) The same rule applies
to a sub mortgage by deposit of tatle deeds  Thusif A mortgages his property
to B by a registered mstrument, and B then deposits the title deeds of 4 s
property with C to secure 2 loan from C to B, the sub mortgage need not be
effected by a registered instrument (f) Outside those places a mortgage
by deposit of title-deeds can only be made 1f the property is of the value
of Rs 100 or upwards, by a regmstered instrument If the instrument 1s
not regstered 1t 1s meflectual to create & mortgage (g) See note, *“ Assign
ment of mortgage on p 46 below

A mortgage by deposit of title-deeds does not require any writmg but
1t 15 usual for the mortgage to be accompanied by a memorandum in wnting
In such cases the question often anses whether the writing requires registra
tion If the wniting wself constitutes the bargamn or contract between the
parties and creates a mortgage on the property 1t must be registered under
the Registration Act ()  But f the mortgage was completed by the deposit

50 Dwarlanath v S M_Sarat

@ Ra}agapalu v Ranganatha ( 34) AM.
affirm (1870) 7 Beng L. R 55 DBehram

rmung  Ranganatha_ v

(e

Ra)ugnpala (1033) 132 XC 730
(3% AM 181 (Sambaswa v
Tenkatarama (1976) 51 Mad L.J
95 92 1C 447 (°6) AM 503 not

fallowed |
D/l/al Singh v Indar Singl (1926)
3 IA 214 98 IC 508 (26)

v Soﬂzb_)l g s Bom 372
370 %31 C 140 Chumlal v
Vithaldas (1920) 24 Bom L. R
207 681 C 100 (22) A. B 440
Suamcketty v Ethrayuls (1917)
40 Mad 547 341 C 803 Jagan
nadhan v_Official Ass gne { (1931)
60 Mad L.J 309 1231 C

et
Golul Dass v Eawtern Morta 30 AL T34 Ratonal Bandof
Uy gkt gy o' {i500) 58 arge Indav R € Nanr & Co (1932)
i e
2 ailendrana
(9) 1\%';’"1'_"’&" S’"m Rae (1903) 28 Palit v UHade ha a Mane {193%)
o 59 Cal 586 137 1 C 500 (32)
(§) Pranpeandas Mehta v Chan o A € 306 Bankof \orthern Ind a

Phee (1916 431 A 12% 43 Cal
800 3,1 C 190 Subramo 1an
v Lutchnan (1933) 50 I A 77
1Pang 66 711 C 6o0 ( 23) A PC

v Aaran Smgh (1932) 138
1 C 247 Jaimal Singh v £ eoples
Bink of Northern inda (1033)
1417 C 541 (33) A Pesh. 35
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of title-deeds an 1 the advance of money on such depoat, and the wniting1s S 17
merely a recond of an alraly completed transaction the wnting does not (1) (b)
require resistration () The question i each case 11 did the document
constitute a Y arzan between the parties or was it merely the record of an

alrealv completed transaction ! The leading Puvy Councit case on the

sulact 12 Prar yivas dae Melta s Chan Ma Plec(5) In that case the lawon

the sulject was lard down as follons —

{1} Where title deeds of  roperty are handed over with nothing sud
excey t that they are to be secunty the lan supposes that the
scope of the secunty 19 the scope of the tatle

(2) Vhere, honerer title deeds are handed over accompamed by o
bargain that bargyn must rule

{3) Lasth when the bargam 13 a wntten bargain 1t and it alone
must determine what 18 the sope and the extent of the secunts
In the words of Lord Cairns i the leading case of Shaw
Foster (1572) L R 5 H L 321 340 Although 1t 15 a well
¢ ta) lished rule of equity that a deposit of a document of title
without more without wnting or without word of mouth
will create 1n equity a charge upon the property referred to
1 apprekend that that general rule will not apply where you
have a dejout accompanied by an actual wntten charge
In that case you must refer to the terms of the wntten
document and apy 1mplication that might be ramsed

there were no d t, 13 put out of the case and
mluccd to slence by the document by which alone you
must te govirned *

In Pranjuandas Mehta s case 1t was held that when documents of title
to 1mmos cable proj erty have been deposited as secunty for a debt and a

(1) Aedarnath Duit v Shamloll Rhetlry 232 10° L C 871 (2 A C

(1873) 11 Beng L R 400 Ja tha
v Hap Abdul (1886) 10 Bom
63t 647648 Oo Doung
Joung (1886) 13 Cal 322
¢ tulDossx Fustern Mortgageand
Agency Co {1008) 33 Cal 410
Bhatrav v Anath Nath (1920)
24 Cal W N 599 571 C 686,
Umrao S ngh v Purjab at onal
Bark (1921) 3 Lah L. J 44 59
1C 578 (21)A L 274, ot ram
v Blarat \atonal Bank (1971)
3Jak. I J 373 671 C 421
{(21) A L. 203 Kshetra Nath v
Harasul las {1927) 456 Cal L. J

938  Pamakrishna v Balake shna
(1927) 53 Bad L. J 179 102
T3 (2DAL 140 Ol
Sundachanarv Darayana Ayyar
(1931) 58 I A 68 5 dMad. 207,
1311 © 328 (31) A PC 36,
S P K R R U Chetiyar Firm
¥ Tle Ad stn strator General of
Bengal (1933) 11 Pang 431 (33)
A T 307 Tillav Petley (1934)
487 € 721 (39 A R 51
Tyeballs +  Parpanbas (103%) 139
TG0 (3433

U) (1016) 43 1 A. 122 43 Cal 8%

35T G 1
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memorandum 1¢ subsequently signed by the parties stating that a part only
of the property 1s secunty for the debt, the memorandum 1s conclusive
evidence that the charge m favour of the creditor extends only to that part
of the property

The above decision was followed by therr Lordships in Subramonan v
Lutchoman (L), where 1t was held that when upon a mortgage by depostt
of title deeds & document 1s drawn up constituting the bargain between the
parties, the document 13 not admssible 1n evidence to prove the mortgage,
unless 1t 15 registered under the Registration Act, and oral proof of the
mortgage 1s 1nadmussible

Oral evidence to explawn deposit —The question whether oral evidence 1s
admissible to explam a depout of title deeds depends on whether the wnting
1tself constituted the contract between the parties or whether 1t was merely
a record of a deposit already made pursuant to a previous agreement
between the parties  In the former case no oral evidence 1s admissible , 1n the
latter case1t 1s admusaible  The law on the subject was thus stated by Couch,
C©J, m Kedarnath Dutt v Shamloll Ehettry (I)  * The rule with regard to
writings 15 that oral proof cannot be substituted for the wntten evidence of
any contract which the parties have put into wntimg And the reason 18
that the writing 18 tacitly considered by the partres themselves as the only
reposttory and the appropriate evidence of their agreement  If this memo
randum was of such 2 nature that 1t could be treated as a contract for the
mortgage and what the parties considered to be the only reposttory and appro
pnate evidence of their agreement, 1t would be the mstrament by which the
equitable mortgage was created, and would come within see 17 of the
Registration Act ”

Illustrations,

(a) A sends the title deeds of lus property to B with a letter
stating that the deeds are to be held as securty for an antecedent
debt  The letter must be registered  Duarkanath v S M Sarat (1870)
7 Beng L R 55, Bhawraw v Anath Nath (1920) 24 Cal W N 599, 57
I C 686

{b) A borrows Rs 2000 from B, and passes a promissory note
to B for that sum At the same time A depostts with B the fitle
deeds of s property as secunty for the loan After the deposit 13
made A sends a letter to B i these terms * As collateral secunty for
payment of Rs 2000 secured by a promissory note, I herewith hand
you the titledeeds of my property  The letter does not require

() {(1923) 50 I A. 77, 1 Rang 66 71 m  Subramoman v Lulchman
1€ 6.0 (23) A PC 50 (1923) 501 A 77 §2 1Rang 06
() (1873) 11 Beng L. B 40. approved TLLC 650 (23) APC 50
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sepetration  The mortgage was created by the deposit of the deeds, and
not hy theletter 0o Noung v Voung (18-6) 13 Cal 322

In a Bombay case (n), D as surets for S agreed to deposit title deeds
with P 1n order to secure advances to be made by P to S In pursuance
«f this acreement D wrote to P as follows We hase mnstructed our solicy
tore to make over the title deeds of our property at Dadar Matunga
Ec«tate, Bombary, plot No 21,value Rs 10,000 to be held by you as
secunty apamnst adivances vou mav mahe to Sarda & Sons, Caleutta At
the time thic letter was wntten D had no interest 1 the property described,
but bad onls a contractusl nght to obtain a lease of 1t from the Improvement
Truct  The lease was granted to D a year later and was then deposited with
P On theer facts Mirza, J, held, 1t 1s submtted correctly, that the letter
embodied the contract of mortgage and required registration  The Chief Justice
however held that the letter did not require registration as the lease was not
then 1n exictence and that the letter operated only as an agreement to create
a mortpage when the property rhould be acquired It 1s submitted that this
1a 1ncorrect, for under sec 17 (1) (b) the letter purported to create a mortgage
over property of the value of Rs 10,000 No doubt 1f the property was
not i existence no mortgage was created at the tume of the letter, but regis
tration 1% not of the t but of the d The cnterion for
remstration 15 what appears on the face of the document (2}  The Chief
Justice further held that apart from the letter there was evidence to connect
the deposit with the advances  But if the letter embodied the contract
oral evidence could not be led under sec 91, Indian Evidence Act, and the
law as explamed in Kedarnath Dutt v Skamloll Kketlry (0)

Varation of mortgage by subsequent wnting.—An agreement
by which a mortgagor agrees to pay nterest at a rate hugher than that fixed
by the mortga, e-deed, wluch itself 1 regstered, requires regstration  If 1t 18
not regstered, 1t cannot fetter the equity of redemption m the property and
the mortgagor 1s entitled to redeem on payment of prineipal and interest
at the rate stipulated 1n the mortgage deed (p) Swmlarly an agreement by
which the pertod of redemption fixed by the mortgage deed 13 reduced requires

If 1t 18 not, reg d, the mortgagor 13 not entitled to redeem
earler than the date fixed for redemption 1n the mortgage deed () An
agreement to accept a smaller amount than what 13 due under o Tegistered

(m) Jagprandas Jethalal v Rang Hamil aioner of Bara Banly (1838) 26
ton & Co (1931) 55 Bom 677, 134 Cal. 707,26 T4 07
IC 545, (31) AB 337 (9} Sadar ud-din v Chapyu (1909) 31
(7} Ramaswamy v Thrupaths (1904) AL 13, 16 1IC 538, Deo
27 Mad 43 45 Marmn v Dhola Swgh (1930) 28
() (1873)11 Beng L. R 403 AL L. J 1163, 126 LC. 8 (30)

\#) Tika Ram v The Deputy Comms A4 506

S.17
() ®)
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memorandum 1s subsequently signed by the parties stating that a part only
of the property 13 secunty for the debt, the memorandum 1s conclusive
evidence that the charge 1n fatour of the creditor extends only to that part
of the property

The above decision was followed by therr Lordships in Subramonian v
Lutchman (), where 1t was held that when upon a mortgage by deposit
of title deeds a document 1s drawn up conshtuting the bargarn between the
parties, the document 1s not admssible m evidence to prove the mortgage,
unless 1t 1s registered under the Registration Act, and oral proof of the
mortgage 1s madmussible

Oral evidence to explain deposit —The question whether oral evidence 13
admssible to explam a deposit of title deeds depends on whether the wnting
1tself constrtuted the contract between the parties or whether 1t was merely
a record of a depostt already made pursuant to a previous agreement
between the parttes  In the former case no oral evidence 1s admussible , 1n the
latter case1t 13 admusstble  The law on the subject was thus stated by Couch,
CT, n Kedarnath Dutt v Shamloll Rhetiry (I) ~ * The rule with regard to
wrntings 1s that oral proof cannot be substituted for the wntten evidence of
any contract which the parties have put mto wnting And the reason 1s
that the wnting 1s tacitly considered by the parties themselves as the only
repository and the appropriate evidence of their agreement  If this memo
randum was of such 2 nature that 1t could be treated as a contract for the
mortgage and what the parties considered to be the only repository and appro
priate evidence of their agreement, 1t would be the mstrument by which the
equitable mortgage was created, and would come withim scc 17 of the
Registration Act

Iustrations,

(a) A sends the title-deeds of hus property to B with a letter
stating that the deeds are to be held as secunty for an antecedent
debt The letter must be regstered  Duwarlanath v S M Sarat (1870)
7 Beng L R 55, Bhawraw v Anath Nath (1920) 24 Cal W N 599, 57
I C 686

(b) A borrows Rs 2000 from B, and passes o promussory note
to B for that sum At the same time A deposits with B the title
deeds of lus property a3 secunty for the loan After the deposit 1s
made A sends a letter to B in these terms  ““ As collateral secunty for
payment of Rs 2,000 sccured by a promissory note, I herewith hand
you the tile-deeds of my property ” The letter does mot require

[ (wﬂs) .‘o T A. 77,1 Rang 66 71 in Subramomsan v Lutehman
600 (23) A PC 50 (19°3) 50 T A 77,87, 1 Pang 66
® (1373) 11 Beng L R 40> approved 7T C 620 (23) APC 50
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repctration The mortgage was created by the deposit of the deeds, and
not by theletter 09 Noungy Voung (1896) 13 Cl 322

In a Bombay case (m) D as surets for S agreed to deposit title deeds
with P 1n order to <ecure advances to be made by P to §  In pursuance
of thic agreement I wrote to P as follows We have mnstructed our solict
tors 1o make over the title deeds of our property at Dadar Matunga
Ertate, Bomlay, plot No 21,3alue Ra 10000 to be held by you as
secunty against advances vou mav mahe to Sarda & Sons, Caleutta At
the time thia letter was wntten D hed no mterest 1n the property described,
but had only a contractual nght to obtun a lease of 1t from the Improvement
Trust The lease was granted to D a year later and was then deposited wath
P Onthece facte Mieza, J, held it 1s subnutted correctly that the letter
embodind the contract of mortgage and required registration  The Chuef Justice
however hell that the letter did not require registration as the lease was not
then 1n existence and that the letter operated only as an agreement to create
a mortgage when the property should be acqured It 1s submitted that this
1< 1ncorrect for under sec 17 (1) (b) the letter purported to create a mortgage
over property of the value of R 10000 No doubt if the property was
not 10 existence no mortgage was created at the time of the letter, but regis
tration 1s not of the transactton but of the document The critenon for
remstration 15 what appears on the face of the document (v}  The Chuef
Justice further held that apart from the letter there was evidence to connect
the depout with the advances  But if the letter embodied the contract
oral evidence coull not be led under sec 91, Indian Evidence Act, and the
law 4 explained 1n Kedarnath Duit v Shamloll Khettry (0}

Vanation of mortgage by subsequent writing —An agreement
by which a mortgagor agrecs to pay interest at a rate hgher than that fixed
by the mort deed, which itself 13 reg d, requires reg| If 1618
not regstered, 1t cannot fetter the equity of redemption 1n the property and
the mortgagor 18 entitled to redeem on payment of principal and 1nterest
at the rate etipulated 1n the mortgage deed (p) Simlarly an agreement by
which the period of redemption fixed by the mortgage deed 13 reduced requires
registration  If 1t 13 not regmstered, the mortgagor 1s not entitled to redeem
earher than the date fixed for redemption 1n the mortgage deed (@ Ao
agrcement to accept o smaller amount than what 1s due under a registered

(m) Jagpeandas Jethalal v_Rng Haml soner of Dura Banky (1898) 26
ton 4 Co {1931) 55 Bom 617, 134 Cal 707, 2614 97
1C 545, (31} AB 337 (@) Saderuddin ¥ Chayu (1909) 31
(n) Ramaswamy v Thrupaths (1001) All 13 16, 11C 508, Dep
27 Mad 43 45 daran v Bhola Singh (1930) 23
(¢) (1873)11 B ng L. 405 AL X0 J 1163, 12 1o 8, (30)

) Tvka Pam v Tie Deputy Commis AA. 500

8.17
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mortgage deed also requires registration () Stmularly an agreement wlich
reduces the rate of interest on a mortgage (s} or which sets out the mode
m which the rents and profits of land are to be dealt with at vanance with
the stipulations contammed m a deed of usufructuary mortgage requres
registration (t)

If plamtifis sue for contribution as persons who owmng one property
subject with the propertv of other persons to & common mortgage, have
pud off the mortgage 1t 1s necessary for them to prove the mortgage But
1f they aImit that the deed of mortgage has been modified by a subsequent
verbal arrangement they can nerther prove the verbal arrangement nor can
they succeed on the footing that the transaction 1s governed by the mortgage
deed alone {u)

Assignment of mortgage —Under the Transfer of Property Act
as ongmally passed mortgage debts were assignable as  actionable claims
and the assignment of the debt passed the securrty with 1t under sec 8 of the
Act (v) The Act however was amended 1n 1900 by substituting a new
Chapter (Chapter VIII) on  Actionable Clatms  and inserting mn sec 3 8
defintion of actionable elaim  which excludes debts secured by mortgage
of immoveable property or by hypothecationor pledge of moveable property
The effect of this amendment 13 that mortgage debts can no longer be trans
ferred as actionable claims under Chapter VIII of that Act They can only
be transterred by way of sale under sec 54 or by way of exchange under
sce 118 or by way of gift under sec 123 butin all cases as tmmeos eable pro
perty and consequently only by a regtstered mnstrument (w) This1s s0 even
1f the mortgage be one made by deposit of title deeds 4 borrows Rs 1000
from B and deposits with hum the title deeds of his property with intent te
create a secunty on the property without executing any writing [Transfer
of Property Act 1882 secs 58 (f) and 59] If B wants to transfer the mort
gage to C 1t can only be done 1 cases to which the Transfer of Property
Act apphes by a registered writing [see see 54 of that Act] (z) A registered

(") Yegnanarayana v Suppal (1927) 5-
Mad L'J 274 1001C. 54 (27)
AN 111
(8) 1ifsar Jahan Begam v DBeche Lal
(1937 7 Luck 16 13° IC 66
(3)A0 286
Abdullah hhan s B sharat Husa n
T(1913) 40TA 31 35 All 48 o5
171C 737
EKamta Singh v Chaturbluy S ngh
(1934) 59 Cal L. J 577 148 1C
486 (31) A PC 98
Swbraman am v Perunal (1893)
18 Mad 454 Peru al Ammal
v Perumal (19°1) 44 Mad 196

(

(0

(t

200 61 1O 461 (21) AML 187
Sakhsuddin v  Sonaullak (1917}
22 Cal W N 641 644645 45
IC 986

() Perumal Ammal v Perunal (1921)
443ad 196 200901 611C. 461
(21) AM. 137 Offcial Reces er
¥ Lakokman (1921) 42 Mad L J
4531 68TC 75> (21) AL 681
Bank of Upper Ind a Lim ted ¥
Fanny Staner (1929) 51 All
454 119 1.C 241 (29) AA 161

(x) Elumalas v Balalnsh a (1921}
41 Mad. 960 969 66 LC 163
(22) AL 344
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writing janeeessary to effectuate the transfer evenif Bhas taken o promissory
note for R« 10M from .{ and the note 15 endorsed by hum to ¢ The trans
fer of the debt Iy endarsement of the note does not carry with 1t a transfer
of the cecunts  The reason 13 that what 15 transferred 15 o mortgage debt,
ani the prosicions of cce 8 of the Transfer of Property Act do not apply to
a mortgage-debt (y)  But in the case of Imperial Bank of India v Bengal
National (z) the vy Counctl hell that the debt mught be disassociated
from the <ecunts <o that an unregstered transfer of a mortgage debt may be
treated as a transfor of the debt disorced from the secunty  This decision
w1a falloned m a Madras case (a) on the following facts A and B were
yoint mortgagees hut B «urrendered his share to . The surrender being
unremstered was inadmisaible 1n evidence as an asugnment of the mortgage
and therefore a decree for the recovery of the mortgage debt was passed i
favourof both fand B But after the debt was realized by sale the unregis
tered surrender was treated as evidence of the release of Bs share of the
debt and the nhole of the «ale proceeds were paid to 4 alone

Sale of equmty of redemption to mortgagee.—d mortgages
his property to B to secure payment of Rs 400 A then sells hus equity
of redemption to B for Rs 9980  \ Full Bench of the Chref Court, of the
Punjab has held that the document does not require registration (b) The
Calcutta High Court has held that 1t does {c)

Assignment of mortgage decree —It has been held by the High
Court of Bombay that an assignment of a mortgage decree for Rs 100 or
upnards requires registration under tlus clause, the reason given being
that the assignment pnes the asaignee the mght to sell the immoyeable
property covered by the decree and the night to sell an immoveable property
1s & night to or interest in such property (4) That Court has also held that
the as«.nee 1if the assignment 33 not registered, cannot execute even that
part of the decree which reseries liberty tothe mortgagee to proceed against
the person or other property of the mortgagor 1n the event of the net sale
proceeds of the mortgaged property bewng insufficient to pay the mortgagee s
clamnyn full (¢} On the other hand, 1t has been held by the High Courts of

lumalas v Balakrishna (1941) 44 (a) Lalshmana Nacker v  Jajaram

17

Mad 960 66 IC 168, (22) A Nacher (1938 66 Mad 1o
315 dws ntng from Perwmal 380, 150 LC 18, (34) AAr 178
dmmal v Pewal (193%) 4 | 4y P Dutleh v Vasgel (1863 B

Mad 106 61 1¢ 461 (2| @ e :;w( 2) Puny

t W,

?h:t'- 513; o‘;h:;:) ‘Tmn:sfrrhe:: (¢} Barsk Nands v Curudns Pal
Proprrty  Aet  applied  But (1927) 46 Cal L. J 573, 107
Perumal v Perumal was follow ed 1C 474,(28) A € 107
in Fillz v Peiley (1934) 148 1C (&) Gopal v Trumbal (1876) 1 Bom.
721 (34} A R 51 267

() (1931) 5% 14 323 30Cal W N\ | () Hepulls v Malomed (1909) 11
1034,134 IC 65 (31} A PC 245 Bom L. P 36,2 1C. 511,
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Caleutta (f) and Allahabad (g}, that such an assignment does not require
Tegistration, the reason given beng that the assgnment 1s not of any interest
1n the immoveablc property, but of the decree itself, and the decree, though 1t
be 2 decree upon & mortgage bond, can 1 no sense be regarded as immoveable
property , and {further that the assignment does not of atself create an nterest
m 1mmoveable property The correct view, 1f 1s submutted, 1s the one
taken by the High Courts of Calcutta and Allahabad The Madras High
Court has followed the Allahabad dectsion, bug the case was one 1 which 1t
did not appear on the face of the assignment that the decree was a mortgage
decree (k)

Sphtting of mortgage to avoid registration-—A lends Es 198
to B, and, to avod registration, takes two mortgage bonds from B each
for Rs 99 mstead of one bond for Rs 198  Neither bond requires regstra
tion  There 15 nothing i the Registration Act which forbids the sphitting
up of a transaction 1n this manner (1)

Re-transfer by mortgagee.~—A recons cyance of land by a mortgagee
to the mortgagor requires regstration, if the deration 13 R 100 or
upwards (g)

Merger.—A creditor holdmg a mortgage on the lands of hus debtor
does not necessanly surrender that mortgage by taking a subsequent
mortgage of the same property for the same debt Where, therefore, the
later mortgage deed 18 madmissible 1n evidence for want of registration,
but the facts show that the mortpagee did not intend to surrender
the security given by the earher mortgage deed, there 13 no merger, and
the mortgagee can fall back upon tke latter document, if admussible
evidence ()

Rannamas and kabuliyats governed by the Bombay Land
Revenue Act 5 of 1879, —~Rannamas and kabuliyats executed between
{to use somewhat loose language) a mortgagor and hs mortgagee
m cases governed by the Bombay Land Revenue Code do not require
registation They are not in themselves documents of transfer, though

(/) Gous v hhavas (1806) 23 Cal | (h) Bangarayya v Nallapparaju (1931}

4150, Bayy ,':alh v Binoyendra 1311 O 151, {"31) A M 302

(1901) 6 Cal W N 5, Ram R ho! 1 (1007) 29

Ratan v Jogesh Chandra (1907) o 50 Ghhote Lt (1007)
12Cal W N 625 (1) Bhyrubv Kalee (1871) 16 W £ 56

{9) Abdul Mapd v 3fulammad (1800) | () Ahushal Mal v Mul Chand (1882)
13 Al 89, 91, Wumta. v Sn Pon) Rec Mo 173, Goluknath
Ram (1913) 35 A1 524,211 € v Lalla Prem Lat (1877) 3 Csl
102, 307
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they are farlt concluase evidence that o transfer has i fact been
made (1) \otices of rehnquishment are exempt under sec 90 (e)

Agreement between first and second mortgagees of the same
property toshare equally money realised from their mortgages —
Such an agreen ent does not create or declare or himut any mterest mn the
mortgaged poperts atself and does not require registration (m)

Receipt passed by mortgagee —See notes to ¢l (c) of subsec (1)
unler the head  Recerpts

Endorsement on mortgage bond acknowledging payment of
mortgage-money —See notes to ¢ (n) of sub-sec (2)

Acknowledgment of a mortgage —In the Punjab where the Transfer
of I'roperts Act 15 not an foree o mortgage by conditional sale becomes on
breach of the ccndition of repayment an absolute sale  In one such case
the mortgagee instead of sueing for possession by foreclosure sued to recover
the mortpagr debt anl rehed on an acknowledgment of the mortgage after
breach of the condition It was held howeser, that though the acknowledg
ment might <ave the bar of hmstation for the recovery of the debt, yet being
unregietered 1t could not operate a3 a novation of the mortgage (n)

Partitron

Instrument of partition —Instruments of partition of mmoveable
properts of the value of Rs 100 or upwards require registration (o) Thus
1550 exen though the partition js the result of a famuly arrangement if the
arrangement 1s reduced to the form of a document for the purpose of formal
record {p) Such an mmstrument may be m the form of a receipt orit may
be a regular deed or1t mas be i any other form  But whatever the form
It requires registration as 1t declares’ anmanterestin immoveable property,

Jots (1900) 24 Bom 615 Upen

() Varso v Nagma (1318) 42 Bom
drs VNath v Umesh Chandra

3.9 4,1 C 392 Votiblay v

(o) Shankar v

Desmbhas {1917) 41 Bom 170
33T C 838 But so Chandan
mal v Dhaslar (1020) 22 Bom
L R 140 551 C 619 and
Parhappa v Ningappa (1923) 49
Bom 847, 91 I C 312 (20)
A B 40

{m) TVyravan v Subramaman (1920) 13

Mad 660,47 TA 188 36 IC. 642

(% Badn Das v Besw (1993) 1o

1C 159, (30 A L 174

Vighnu (1876) 1 Bom
67, Lakstmamma v hameswara
(1890) 13 Mad 281 (betwoen
mother and son}, dAnandrao v

(1910) 15 CaL W N 375, 377,
378, 6 IC 316, Jop Redds v
Chinnabbs Bedds {1929) 52 Mad
83 8687, 56 LA 6, 114 1LC 5,
(29) A PC 13, Keshan Chand
v Dima \arh (1933) 141 LC
487, (33) 4 L 574, Sakib
Sigk v Dalp Singh (1933)
145 L.C. 691, ( 33) A L. 402

(n) Pam Ial v Sua Bas (1933) 14

Lab. 630 144 IC 396 ('33)
A L 648, Ram Gopal v Tulsh
Pam (1929) 51 AL 59, 116 LC
861, { 28) A4 641

S.17
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provided the value of the interest so declared 1s Rs 100 or upwards Thus
receipts signed by brothers at a partition between themselves in which they
acknowledge having accepted certan portions of family property detailed
m the respective receipts, comstitute a partition, and are compulsonly
registrable (g)  Similarly when two coparceners executed an agreement
appomfing a third person to effect a partition by taking their bids for each
of the properties and the partition was made mn this way and endorsed on
the bach of the agreement, 1t was held that the document required
registration (r) , see note to cl (vi) of sub sec (2), *“ Award ’

Change of status —An instrument of partition among members of
a jomt Hindu famuly drviding the famuly properties by metes and bounds
requires registration  If 1t 15 not regustered, 1t 18 mmadmissible 1n evidence,
having regard to sec 49 to prove the tifle of any of the parties to the nstru
ment to any particular property, or to prove that any particular property
has ceased to be jomnt (s) But 13 1t admussthle to prove an mtention to
become divided 1n sfatus, 1 other words, to prove that the parties ceased
to be yomt from the date of the mstrument ?  On this pont there 1s a conflict
of opinion, 1t being held 1n some cases that 1t 1s {¢), and 1n others that 1t 1s
not (u) The former view seems consistent with the decision of the Privy
Councslin the undernoted case (v)

Acknowledgment of partition as distingushed from mstru-
ment of partition —Thus elause refers to d
of wll and not mere statements of facts Thus a deed of partltlon which
1tself operates or1s intended to operate as a declared volition constituting or
severmg ownershup and causes a change of legal relation to the property
divided amongst the parties to it, requires registration under this section
But a wntmg which merely states that there has n tume past been a partation,
18 not a declaration of will, but a mere statement of fact, and 1t does not require
registration (w) The essence of the matter 15, whether the deed 1s a part
of the partition transaction or contains merely an meidental recital of a

Raov Makalakshmamma (1931) 54

(@) Milkanth v Hanmant (1920) 44

Bom 881, 581C 415

() Azmat v Ralwant (1906) Pumy
Rec Mo T1

(%) Ahuhan Chand v Dina \ath (1933)
141LC 487, (33) A L. 578

() Subrahmamae v Sauin (1909) 19
Mad L J 218, 3T C 321,
Sarasentamma v Padda jya (1923)
46 Mad 349, 71 I C 274 (23)
AM. 207, Chhotalal v Bas
tahalore (1917) 41 Bom 466,
40 IC. 83, Zackms Narain v
Ram Marmn (1928) 10 Lah
L J 75 109 IC 633, Sutba

Mad 27,1281 C 561, ( 30) A \L.883

(4} Poths v Naganna (1916) 30 Mad
L. J 62,32 1C 486, Ayyakutts
v Peaswams (1916) 30 Mad
L. J 404 311C 615

(v) Bamangam Ayyar v Ranjangam
Agyar (1923) 50 T A 134, 46 Mad
373,60 1IC 123, (22} A PC. 266

(v) Salharam v Vadan (1881) 5 Bom
232, Anandras v Jofs (1900)
24 Bom 613, Rachublas v
Arshnabas (1887) 2 Bom 630,
Panganayals v Rulmans (1023)
45 \ad L.J 100, 72 IC 450
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1revioudy compl tel traneaction Where the intention of the parties 1s
that the docun ent <foull be the <ole evidenct of the partition, the deed,
if not registered, 15 not admissible an evidence under sec 49 of the Act to
estallich tte fact that the property wa< <o partitioned nor 1s oral evidence
admietlle to prove the verbal agreement that preceded the deed, having
rgand to the proviacns of ree 91 of the Evidence Act (z) See note,
“Iielare,’ onp 36 above

Hlustrations

(a} .1 and Ban IN70 divide certain joint property between themselves
In 1857 B pasees a wnting to A4 1n these terms  * You have built houses
and are bmlling new houes on property appertarming to your share In
the <ame [ have nonterest of any kind whatever  The wnting does not
nquire repstration It 1s not stself an nstrument of partrtion declanng a
night an the property It 15 a mere statement of fact admitting that there
had formerly been 1 partition between the parties  Salkaram v Madan
(1€51) 5 Bom 232

(b} A document ructes a division of lands and ends with the words,
“ both of us are to act as stated above ™ The document 1s an mstrument
of pirtition and 1s compubonly registrable under this section  The
concluding words do not make the document a mere record of a past
transaction  Ramchandra v Dinlar (1900) 2 Bom L R 800 See Jaman
N Chandiz Ram (1913) Pun) Ree No 83,18 1C 918

(¢) Tntres 1n the book of a third party consisting of details of a
partition carned out by the parties to the partition independently of the
third party, and made after the properties were drvided from time to time,
do not require registration, they being only recitals of a past transaction
already completed Aankaya Lal v Fatta (1900) Pun) Rec No 48

(d) Three Hindu brothers formmng a jomnt family own several
immoveable properties In 1867 a deed of partition 13 executed by them
whereby after reciting that some years previously to ts date a division of
the properties except certan houses had been effected, the parties divide
the houses among themselves The deed requires registration as to the
houses, but not as to the properties already divided among the parties
Kachubbar v Knishnaba (1878} 2 Bom 635

Partition List.—A mere List of properties allotted at a partition
18 not an instrument of partition and does not requize registration (y)

(®) Upendra “ath + Umesh Chandra 1 (y) Kohetra 3fokan Pal v Tufam
(1910) 15 Cal W N 370, 378 379, Taluldar (1933) 37 Cal W N
6IC 318 112, 144 1.C, 865, (33) A.C 474
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Partition of moveable and immoveable property —Where an
strument of partition comprises both moveable and rmmoveable property,
and 1s not registered though 1t requires registration it cannot be relied
upon 1 support of a claim even 1n respect of the moveable property, 1f the
transaction 13 one and mndivistble and the partition of the moveable property
cannot be separated from the rest (z) But 1t 1s otherwise 1f the partition
of the moveablesis separate from the remaimng properties (a)

Parinership.

Partnership agreement: clause as to redemption of existing
mortgage —A4 mortgages a piece of land with a saw mill thereon to
B A beng unable to repay the loan enters into a partnership with ¢ and
D upon the terms that the land should be transferred to the jomt names
of 4, C and D, that 4, € and D should raise a loan from X on a mortgage
of the sard premuses to pay off Bs claim, that 4, C and D should work the
mll as partners for three years, that 4 should be at liberty to redeem the
said premuses within three years for hus sole benefit, but if he failed to do so,
C and D alone should be entitled to redeem them  The premuses are conveyed
n the names of 4, € and D and a loan 1s rased from X upon a mortgage
of the prenuses, and Bs claim 1s pad off A then clamms to redeem the
mortgege Cand Ddeny A sright toredeem 4 sues C and D for a declara
tion of hus nght to redeem The requires registrat under
¢l (b) The reason 13 that what but for the agreement would have been
the night of the three partners to redeem 1s under the agreement made the
sole night of A exercisable by hum for his own sole benefit (3)

Transfer of a partner's share —The Madras High Court i one
case (c) held that a deed of release of lus share 1n the partnership business
by one partner does not require registration even though the partnership
owns immoveable property This was based on the reason that, though
a partner may be a co owner of the partuership property, he has no right
to ask for a share 1 that property but only that the partnership business
should be wound up including theremn the sale of the immoveable property
and to ash for hus share in the resulting assets In the subsequent case of

(z) Lakshmamma v hameswara (1890) 1mmoveable propesty)
13Mad 281 286, Pothsv Vagan | (2) Thandavan v Fallamma (1802) 15
na (1916) 30 Mad L. J 62 Mad 336, Subrakmama ¥
32 IC 486 [F B] Comparo Sautrs (1909) 10 3Mad L. J
Perumal Ammal v Perumal (1921) 228 234 31C 321, haramehand
41 Mad 106 203 61 IC 461 v Uma Da (1032) 138 I1C
(21) AL 137 (gift of moveablo 369 (3% AL 545
and immoveable property) €f | (8) Jaung v Mahomed (1903) 30 IA
Samutier v Pamasubdier (1932) 230, 30 Cal 1016
55 Mad 72 132 IC 305, (31) | (o) 3enlataratnam v Subba Rao (1920)
ADL 550 {dissolution of partner 49 Mad 738 96 IC 881, (26)

shup comprnamg moveable and AN 1040



TFCISTPABLF DOCUMENTS 53

Samutier v Pamas hdier (d) the Madras High Court dissented from that

S 17

judgment anlheld that an mstrument of dissolution of a partnershup affecting (1) (b)

oz involving a modif cation of title to immoreable property requires registra
tion  Telang J in a Bombay cace (¢) has also held that registration 1s
necessary

Dinision of property to be acquired —See note  In future on
p 36 above

Releases and Recepts

Release — A release when in writing m order to be operative 1n law
must be registered when the amount of the claim to or interest 1n 1memoveable
property which 1 extingwished by the release 1s of the value of Rs 100
orupwards A release may be in the form of a deed or a letter or a receipt
It 15 the substance of the document that should be looked to and not the
form (f) It has been held that as an attachment before judgment does
not create title a d ) an attach before jud, does
not require registration (g)

An agreement not toexecute & decree though 1t may relate to immoveable
property, does not operate asan extinguishment of an interest 1n immoveable
property, and 1s not cqmpulsorily reg strable (k) See notes  Mamntenance
of Hindu widow on p 59 below  Hindu widow s estate on p 59 below

Agreement to abide by decree —An agreement to abide by the
decree to be passed by a competent court does not require registration even
though the sust relates to immoveable property (A1)

Disclaimer of title —A d a decl 0 that
neitl er executing party has any title to an immoveable property of the
value of upwards of Rs 100 and that 1t should be treated as wakf property,
requrres registration (1}

Instrument extingmishing lease on certain condition —In an
Qudh case (11) a duly registered lease was executed for a period of fifteen
years and on the same day an agreement was executed between the same
parties whereby the lessee agreed that if he fatled to mstitute a surt on behalf
of the lesses agamst a certamn party then the lease was to be invald
This document was not registered  The lessee failed to mstitute the sw as
agreed but nevertheless filed a st agamnst the lessee for possesston It was

@ (1935) 55 Mad 72 13° 1C 305 | (R) Knehnamachar ar v Fukmam
(31) ADL 580 (190535 Mad 1.7 200" dodut
Jol 11 T 1893) 17 Bom am n v mjan (1975)
(0 Jolarmal v Tegram (1893) M T3 60 o0 tc ey
) Imam Al 5 Bay Math (1906) 33 (°5) AN 1129
Cat, 613

§16%2  Safdar ¥ | (A1) Bhrgunathv Mt A
Laclman (1879) 2 Al{s_lssun ety it Annapurra Dav
i Rfﬁji‘j’”;v‘ SR L | ©) Kuhen Chand v Mun crpal Com
uara (1897) 20 dad 367 ;{ﬂt& of Amrtsar (1919) Pumy
() Gaurs Dutt v Dowrng (1934) ec No 3% p 100 ol LC. 381

15110 083 (34)A P 413 {41} Anantv Ganga Bakkeh{ -4)A O 447
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ded that the two d ts constituted one transaction, but 1t was
held that as the latter document required registration, and was not registered
1t was madnussible 1n evidence and the lessee was entitled to possession
under the registered deed
Receipts falling within sub-sec (1) (b).—A recerpt may be framed
and worded so as to purport expressly to create, declare, assign, it or
extingwsh a right or mterest 1 immoveable property, 1 which case 1t falls
withiz ¢l (b), and requires registration (3) But unless, on the face of 1t,
1t purports or operates to create, declare, assign, imut or extinguish such right
or interest, 1t does not fall within that clause (1)

Htustrations

{a) A sues B for lands and B pleads adverse possession 4 seehs to
avoid the bar of hmutation by proving an acknowledgment made by B a
petition to the Collector that the deed of gift under which she holds 53 mvalid
The petition does not reguire registration and 1s admissible m evidence for
1t does notatself declare title but 1s a mere recital of a fact (1)

(b) A recerpt passed by a mortgagee to the mortgagor purporting
o be an acknowledgment that the mortgage money has been paid and that
the mortgage has been redeemed requires registration under el (b) of this
sub section (m)

Recutals

Recitals.—A document which itself creates or declares a title or an
interest 1 1mmoveable propertv must be distingwished from one which 18 2
mere narration of & transaction which took place i tume past The Privy
Council have said that «the distinction 13 between a mere recrtal of a fact
and something which in itself creates a title™ (r) The Caleutta High
Court have said that the essence of the matter 1s whether the document 1s
the transaction itself or contains merely an incidental recital of a previously
completed transaction (o) A mere recital does not require registration.
Thus, though an instrument of partitron requires registration a document
contaning a recital that a partition took place in trme past does not require
registration (p)  Simularly a deed of exchange requrres registration, but not

) Abdul Bakman v Gardi Sengh

(%) Dageshwan Charan v Jagarnath At

(1934) 49T C 154 (34) A L. 04

() Jiwan v DBase 3Mal (1886) 9 Al
108 110111 114

() Dageshwan Claran v  Jagarnath
Ruan (1032) 50 TA 130, 11 I’mt
272 136 1C 798 (32) A PC, 5.
overruling Fabs v Ahotu (1550)
4 Bom 590

{m) Hasaws v Raollope (1878) 2 Bom
489, Mand Lal v Gurditta (1902)
Pun) Ree \o 93 p 485

an (1932) 50 Y A. 130 137, 11 Pat
272,136 1C 708 (32) A PC 5o
(0) Upendra Nath \ Umesh Chandra

(1910) 15 Cal. W » 375 378379,

61C.346
(p) Solharam +  adan (1881) 5
Bom 232, Ralo \ Lakshmbm

(1878) 2 Bam 037, Upendra
Nath v Umesh Chandra (1910)
15 Cal W\ 373, 378370 6
1C 346
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A document which contuns a reertal that an «schange of land took place
itime pact (g) In Ballw v Udal (1) where o petition of compromuse
n mutation jroceedings was hel 1 not to nginre nogistration the Court sad

* The olyert of il a p tition of Compronust i a mutation procecding
1< to mtimatetothe Court m which that procecding 1s pending that the mat
ters gn contention botsern the partt < havd beon settled out of Court and do
notany lonzer foquire determmation and that the mutation mas be effected 1n
accardance wath that sittlemont  Indircctly  the petition recitmg  the
s ttlement mizht « ruoan a fature frocoeding as evidence of the termns of the
witlement but ats object s directly to ol tain mutation m a particular
tianner and not to declin any night

In thie eane the reatal sould be used an evidence of the transaction
tecited an future procosdmgs becruse the transaction had not been reduced
1o the form of a docurmunt and could b made orally  Butaf the transaction
bas been reduced to the form of a document or if 1t 1. one which the law
requmres to be written and romsterd then sec 91 of the Indian Evidence
Act prevents the reatal from bong used as ovidence of the transaction
An llustration of ths s the case of Varatha Pdlay . Jeerarathammal (s)
On the 10th Octobir the owncrs of an estate presented a petition to the
Collector reaating the fact that on the 8th October they had made a gft of the
«~tate to D and yraving that the estate beentered D sname  The Collector
accordingly entend the «tite m D name  Subsequently an hewr of the
late owners »ucd to recover the etate from D on the ground that the mft
waw unalid  The Privy tounal hedd that as see 123 of the Transfer of
Property Act reguires o it to be made by registered deed the oral gift
was mmvali 1 and that ~eo 91 of the Indian Evidence Act was a bar to the
reatal in th petition bang used as evidence of the gift  Therr Lordships,
however madi usc of the rectals i the petition, not as evidence of the gift,
but a< ¢xplaimng the nature and character of D's possession  See as to
this u~e of a recital the notes on sec 19 (a) and (c), at p 174

Admassions.

Admissions.— \dmissions for the purposes of the Remstration Act

mnas be divided mto three classes, namely —
(1) admissions of a past oral transaction ,
(2) admissiops of a past tran<action recorded 1n a registered document .

and
(3) admissions of contents of unregstered documents 1n pleadings

() Awvar ud din v Jawal vl din (1801) 1203 85IC 185 (20) A B 19¢
Puny Pec No 26 p 148 Gurn () (1921) 43 AN 1, 5, 38 IC 732
mukk v Pohlo (18H) Tun) Iue {21) A 048

No 120 & also Tamchendra | () (1019) 46 I A 280 43 Mad 244,
v bellaga (1924 26 Bm LB 531 C
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(1) A document which amounts merely to an adnussion of a past
orel transaction such asa partition (), lease (u) or transfer of an equity of
redemption (1), does not reguire registration  See motes to sec 17 {1) (b),
“ Acknowledgment of partition as distingmshed from mstrument of
pattition,” on p 50 above

(2) A document which amounts merely to an admission of a past
transaction recorded 1n a registered document does not require registration
Thisisllustrated by the following decision of the Privy Counci (w) Disputes
arose about the management of a village which resulted n a smt A settle-
ment was proposed by A and embodied in 2 document addres<ed to B and
signed by 4 This was that 4 was to menage the village taking 2 <alary
and paying the expenses, the profits were to be divided equally but if there
was a loss, B was to pay his share of the loss or lose hus share of the village
B presented the document for registration and the swt was compromised
These facts showed that B accepted the settlement 4 acted upon the
settlement and managed the village for four years and informed B that
there had been a loss B replied by an unregistered letter that he would
not take hus share of the willage and that A should tale the whole profit
and loss Nevertheless B assigned a half share to ¢ who sued 4 for posses
sion  In this smt objection was raised that the letter was not admassible
m evidence for want of registration  But 1t was held that the letter did not
requre Tegistration It was not iself the acceptance of the settlement
but cvidence that the settlement had been accepted and an admssion that
the condition on which the registered settlement was to operate had ansen

{3) Astoad of of unreg, d d s 1n pl
see note to sec 49 under the same heading

Mascellaneous transactions

Spes successionis —A deed purporting to relinguish or assign the
chance of & Mahomedan heir (z), or & Hindu reversioner (y), succeeding
to an estate does not require registration  The reason 1s that the heir or

reversioner has only a spes successionts or chance of snccession and has no
right or interest in the property vested or contingent (z) See Mulla’s
0} Saggmm \ Aadan (1881) 5 Bom

304
(9} Mallik Saheb v 3Malik Arjunappa

() Maran v Ramlrihna (1880) 5 (1914) 38 Bom 224 221 € 202,
Cal 864 Bhana v Quman Singh (1918)

(1) Imam Tglad v Bhan (1917) 41 40 All 384, 44 1 C 629, Indar
Bom 510, 401 C 68, Narsov Singh v Munshs (1922) 4 Lah
Magara (1918) 4> Bom 3.9, L.J 301,303, Gurbhajv Lackh
43 L C, 402 both ca%s of Rajp man (1023) 6 Lah. 87, 88 L G
namas and habuhvyats. 500, (20) A L. 341

(«) FPunluray v Markandaya (1921) | (2) In re Parsons(1890)45Ch D 55,
49 Cal 331 49 L A 16,65 1C Amrit Narayan v Gaya Singh
934, (22) A PC. 20 (1918) 45 1 A, 3o, 45 Cal. 590,

(5) Abdool v Goolam (1906) 30 Dom, 441 C 108
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Trarler of Propertt Act notes gnex §(a}  In the Punjab where the
Transer of Property \et 1« not in force such a relinquishment gives nse to
an enforceatle nzht (o) The Lahore Migh Court have <aid that such &
relinquishment requites registration but that an undertaling by a Hindu
Tevernnner not 1o contest an alienation need not be registered (b)

Family arrangement.— ¢ fanulv arraggement docs not mvolve a
teanefer but as & settlement m whach each parts tahes & <hare of the famly
property by virtur of an independent title which 1s to that extent admitted
by the otler parties {¢}  Such an arrangement does however mnvolve a
declaraticn of nght under se¢ 17 (1) (L) The law as to the registration of
dorvments comprinng fannly arrangementa was conwidered by the Allahabad
High Court 1n & recent Full Bench case (d), and the followmng propositions
were Il down —

(1} In the usunl tyje of fanuly arrangement unless any item of
properts which 1s admitted by all the parties to belong to one of
them t« allotted to another, there 1s no  exchange  or other
transfer of ownerslip A binding fanuly arrangement of tlus
tape can be made orally, and 1f made orally, no question of
tepastration anses

{2) 1f such arrangement 13 followed by & wnting containing reference
to st then the question 1s whether thereby the terms of the
arrangement hase been  reduced to the form of a document
within the meamng of sec 91 of the Evidence Act 1872, 1¢,
formalls recorded 1n & document with the purpose that they
should be evidenced by that document, and that 1s a question
of fact 1n each case to be determined upon a consideration of the
nature and phraseology of the wnting and the crrcumstances
m which and the purpose with which 1t nas written

(3) If such arrangement wasn fact  reduced to the form of a doen-
ment * regstration (when the value 1s Rs 100 or upwards), 1s
necessary by section 17 of the Registration Act, and the
absence of remstration makes the document maduussible m
evidence under section 49 of the Registration Act, in proof
of the arrangement, and under section 91 of the Exidence Act
no other proof thercof can be given

51 All 79 116 L C 861, (28)
A A 811, Umrao Singh v
Lackkman Singh (1911) 33 Al
344 38T A 104 101 C 285,
Sttal Singh v Gujendra (1929)
4 Luck. 57 116 T C 59, (29)

(a) Aaranyin Simgh v Dharm Singh
(19301291 . 29 (30 A L.018

(5) Gulab v Mehnds (1922) 3 Lak 112,
611 C 417,(22)A 1 05

(€) IHeran Blsv Sohan Iuby (1914) 1R
Cal Vs N 020 24T € 300 Akunns
Lal v Gounl hnshna (1911) 38 A 0 373 Mt Bhaguan Des v
T A B7,33 A1 356 10 [ C 471 Shib Singh (1930) 126 L € -

(@) Ram Gopl v Tulshs Ram (1625) (304 A 34
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(4) If the terms were not “ reduced to the form of a document,”
registration was not necessary, even though the value1s Rs 100
or upwards, and while the writing cannot be used as a document
of title 1t can be used as a prece of evidence for what 1t may be
worth, eg as corroborative of other evidence or asan admis-
sion of the transaction or as showing or explaiming conduct

Compromise.—A compromse affecting immos eable property 15 not
a sale within the meaning of sec 54 of the Transfer of Property Act The
nature of a compromise 1s that 1t 1s an achnowledgment of the cxisting
nights of the parties (¢} See note above, * Family arrangement »

Power of Attorney.—A power of attorney which authorizes the
donee to recover the rents of an immoveable property belonging to the donor
for the donee s own benefit 13 an assignment within the meaning of ¢l (b),
and requires registration (f) Sumlarly a power of attorney which creates
a charge 1 favour of the donee on the immoveable property referred to
therein requires registratron (g)

Power of sale —A document which gives a nght to a creditor to
have an ymmoseable property brought to sale and to recover out of the
proceeds the money lent by him, requires registration (%)

Deed of wakf —Where by a wakfnamah the owner of an immoveable
property dedicates the property to God and constitutes himself the first
mutawali (superintendent), and reserves to himself the power of apponting
mutawals jointly withhim, the wakinamah requires registration as 1t extin
guishes the ownership of the wakuf, though 1t does not purport to transfer the
ownership to the mutawals as i the case of an English indenture of trust (1)

Appomtment of new trustees—A deed of appomntment of new
trustees which 1n 1tself does rot purport or operate to create any mterest 1n
the trust property, does not require registration ()

Guardianstup of property.—A document appointing a  person
guardian of the property of a munor 1s not a transfer or assignment of the
munor’s property to the guardian, and docs not require registration (1)

Landlord's reversion —Sec 5¢ of the Transfer of Property Act
provides that a sale of a reversion or other mtangible thmg can only be

{e) Anshnas Aba (1910) 34 Bom 139 1.C 329, (21) ATC 105

() Ganpat v darp (1879) 3 Bom | (3) Fatmabibs v Shal Hassan (1907}
312 326 9 Bom L R 1071, 1079 See

(9) Indra Bitv v Jan Sirdar (1008) also Gincedhar «  Nito Gopal
35 Cal 843 848 849 (1872)19 W\ R 201 [shebaitnama]

{h) Rola Chand ~ Gopal (180 12 and Muhammad Justam $h v
W R Mushtag Huzarn (1020) 47 L A

@) Muhammad Pustam Al
Mushtag Husain (1920) 47 1
a1, 227, 42 AlL 609, 612

228 supra
() tmnlam v Muthulumara (1903)
1330ad L.J 303

@
Gea
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efec'ad Ty a repetered imnstrument, whatever may be the value of such
mteres { fet< a piece of land to 11 Dunng the tenancy and while the
Jand 10 1m th e occupation of B .1 eells has interest n the land to B Does
the docurient reqire rezictration * - According to the High Court of Bombay,
1t does, the «ale beng one of landlord s reyersion ()  This view of the
Iaw dors nnt teet to have been present to the minds of the learned Judges
wha decidesd the un lermentioned ease (m)

Covenant not to ghienate 1\ covenant by a debtor not to
alicrate bie propests without mentiomng any speaific property does not
oprate a<a charge on any property (n)

Easement of light,—\n cascment of hght s, no doubt, immoveable
1rojerty butat must be an eascment, an acquired easement, not the chance of
acquinng one A writing by which the ownerof a building promises to raise
ne obyxtion to cirtam window s bung shut up when his neighbour builds his
houst hagher, doc s not hinut & right to immos eable property, 1ts effect 15 to pre
vent such a nght bong aequired, but 1t docs not of itself limit or extinguish

any tuch nght  Sucha wniting, therefore, does not require registration (o)

Right of way.—Sece note * Rights to ways” under <ec 2(6), 2t p §

Maintenance of Hindu widow.—The right of a Hindu widow to
muntnance dor s not constitute a charge upon the immoveable property of
the Joint famaly, and docs not require registration A release therefore by a
widow of her night to maintenance docs not require registration (p) A deed
wonforning o night of maintenance upon a Hindu wife 1n consideration of
marriage requires rem-tration (g)

Hindu widow's estate —The estate which a Hindu widow takes m
the mmmoveable property luft by her husband m cases governed by the
Customary T aw of the Punjabisa “ nght, title, or mnterest ** i the property
within the meanng of thus clause A release, therefore, of such interest by
the widow requires registration (r)

Hiba-bilawaz —See note to cl (a) above under the same headmg,
on p 34 ante

Gaft i lien of dower—See note tocl (a} above under the same
heading, on p 34 unte

() Bhaskar v Padman (1916) 40 Bom )]

Kalpagathachs 5 Ganapaths (1881)

313,331 C 207 3¥Mad 184
(m) Sibendrapada v Secretary of State for [ (g) Bar Parsan v Lullubhas (1932) 34
Indsa sn Counesl (1907) 34 Cal 207 Bom L R 409, 1381 C.27s,
(324 B 217

(n) Nagebulla v Nusir (1881) 7 Cal 196

(o) Sultan Nauaz v Rustomp (1896)
20 Bom 704 714715 Beo also
Bhaguan v Narsingh (1909) 31
All 612,37 C 615

() Shahab Din v Mussammat (1912)
Punj Rec No 92, p 321, 14
10749
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Other receipts.—4 sells two houses to B B then sues 4 for
possession A admuts the sale, but alleges that he repurchased the houses
from B and produces a recerpt passed to him by B in these terms  “‘ Thus
you [that 1s, 4] have paid us [that 15, B]1n all Rs 322 8 0 [which ncluded
Rs 100, the consideration for the re purchase] which we have recerved
Now up to date nothing 15 due to us by you Should there be any khata
or bond, the same 13 to be deermed as cancelled We have no longer anv
mterest remammmg 1 any way in the aforesaid two houses We shall
execute to you a new sale deed on a stamp ” The receipt requires registra-
tion under ¢l (¢), for the payment of the consideration by which the title to
the properties 13 completed 13 evidenced by the recerpt and the payment
extimguishes the plamntift s title to the properties The document 1s not an
agreement fallmg within ¢l (v) of sub sec (2), for 1t 1tself extingmishes B's
n1ght to the property (a)

Receipt guen by a patirdar to a lambardar —Such a receipt does not
requure registration (b)

Oral evidence —A recerpt which requires regstration under thi
clause 13 not admissible 1n evidence, 1f not regmstered, to prove even payment
of the money acknowledged by the receipt, though oral evidence 1s admissible
under scc 91 of the Evidence Act, 1872, to prove the payment notwith-
standing the existence of the receipt (¢)

SEC. 17 (1) (d)—LEASES.

Earher Remstration Acts,—Under Acts 16 of 1864 and 20 of 1866
the only leases that required registration were those for 2 period exceeding
one year A document dated the 17th February 1865 purporting to create
a permanent tenincy required remstration under sec 13 of the Act of 1864
and being unremstered could not be recexved as evidence under sec 49 of the
present Act (d) Leases from jear to year and those reserving a yearly
rent were first made compulsonly registrable by Act 8 of 1871

Lease —Sce note under sec 2 (7) above A lease may be constituted
by two documents 1n which case each document must be regstered (e)

(@) Parastram + Ganpat (1897) 21 Jat (1904) Puny Tec No 39,
Bom 533 p 124, Sher Khan v Mu.affr
(3) Bhagwan Das v Alladeys (1883) Rhan (1920) 1 Lah 25, 551 ¢
ALW N\ 49 018, Mabs Pilheh s Mewa Far

¢} Waman v Dhondiba (1850) 4 Bom (1887} Al % 1885 Soor>

126 137, Ramchandra v Dapu Coomar v I a (1875 21
{1899)1 Bom L.R. 91 Appemmav WOR o3

Pamanna (1900) 23Msd 92, Lala | (&) Dato v Ralasa* ) 53 Bom
v Sardara(1934) 1511 C 884 (34) 41010 ¢ [ T
A L4352, Sharaf Al v Jagandar (&) Shm Suyad 4 ghunath
{I016) Punj Hec No 0%, p 206 (o) Ry t 80T C

37 1 C 132, Amr v Diala B () A1
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Land which belonged to A was acquired by Government for a railway
siding for the benefit of Bs mill B m deratrion of an
by A not to oppose the acqusition of the land agreed to pay A ¢ rent for
the land  The agreement was not a lease and did not requre registration
for after the acquisition 4 had no interest m the land (f)

Leases under Transfer of Property Act —Sec 107 of the Transfer
of Property Act, 1832, provides that a lease of immoveable property from
vear to vear or for any term exceeding one yesr or reserving a yearly rent
can be made only by a registered instrument  All other leaces of :immove
able propertv may be made erther by a registered instrument or bv oral
agreement accompanted by delivery of possesston except 1n cases where the
Local Government has 1ssued a notification under the proviso to that section

Agricultural Leases —Leases for agricultural purposes are exempted
from the proviuons of sec 107 of the Transfer of Property Act and from the
other provisions of Chapter V of that Aet  Such leases may be made orallv
or 1n wniting, and i 1n wntmg require registration under sec 17 (1) (d) of
they are from jear to year or for any term exceeding one year or reserving
a yearly rent (g)

Punjab Leases —Leases i the Punjab where the Transfer of Property
Act 1s not 1 force mav he made by oral agreement and the execution of a
document 13 not necessary (k)

Subleases under the Bengal Tenancy Act —Undar clause (1) of
sec 85 of the Bengal Tenancy Act 1885 a sublease by a ratvat without his
landlord s consent shall not be valid unless made by registered instrument
Under clause (2) of the <ame scction & sublease by a rayat shall not be
admitted to registration 1f the term exceeds nine years Therefore if 2
permanent  sublease 1s registered  the registration 13 mvalid and it 1s not
adms 1ble as evidence of the sublease (z)

Agreement to Lease—See note under sec 2 (7) under the same
heading on p 10 above

Leases from year to year

A tenant from year to year s one who holds under a demuse (express
or imphed) for & term which may be determuned at the end of the first
or any subscquent year of the tenancy, either by the landlord or the
tenant by a regular notice to quit If no suchk motice be guen, the

(f) Corndlal v ManeichoX Spg & | (A) Sunder Singh v Ramsuran Das

SFg 3ils (1934) 36 Bom L. T (1932) 14 Lah 137 142 L C 754,
174 1517 C 156 (31) A B 140 (33) A L.61

() Swasubramama v  Theerthapathy | (3) Anjun Chandrs v Tralalya (1933)
(193%) 64 Mad L.J 676 14T C 37Cal W N\ 333 461 C 246,

27,(33) A M 1o} (33)A C 610
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tenancy twill continue from year to year for any number of years until
surrendered, or extinguished bv the statute of Limutations, or the lessor’s
title ceases (§) No notice to quit 18 necessary in the case of & lease for
a year (1) Leases from year to year were not ncluded in the lst of
documents made compulsonly registrable by Acts 16 of 1864 and 20 of
1866 Se notes,  Earhier Registration Aets, ” on p 62 sbove

Illustrations

(1) A grants 2 lease to B 1n these terms  “ We execute this patts,
after obtamming & kabuhyat from you at an snnual rent of Rs 16
According to the instalments hereinafter mentioned, you shall pay the rent
shan ba shan (year after year)” This 1s a lease from vear to year Ramo
Eumar v Brajahart(1868)2Beng L R A C 75

(2) A Labuliyat passed by a tenant to his landlord 13 1n these terms
‘We have taken three fields for cultivation from you dar salne mate
(year by year) on condition that we are to pay the assessment We shall
go on paymg the assessment to Government so long as you grve us the
fields for cultivation If we say anything false or unfair, or 1if you come
to hear of any fraud or deceit on our part or if we practise such frand or
deceit, we shall restore possession of the fields to you #s soon as you ask
us to do so ”  Held that the words dar salne mate taken 1n connection wmith
the total absence of any date for the expiry of the tenancy suggested that
the parties contemplated that the lease should operate for & period exceed-
ing one year, and hence required regustration Held also that the words
‘50 long as you give us the fields for cultivation” did not give the
landlord power to resume possession whenever he chose but was only a
usual and polite way of saying “so long as I am in fact your tenant ™
Dhurabkay v Mokanlal (1917) 41 Bom 458,331 C 625

(3) A kabuliyat executed by a tenant 13 in these terms  ““ We shall
be paying year after year Rs 38 as rent for the said lands for each year
beginmung from the past Adi month If we vacate the said garden, we
shall pay off the rent due up to 30th Mas: of such year, and deliver the
land to you hatever may be the year mm which we vacate 1t, we shail
not deliver possession of 1t to you in any other month than Mas®  Tios
15 a lense from year to year and requwes remstrabion W irugesa v
Channathambs (1901) 24 Mad 421,

For other instances of leases from year to year, ree n Leasr
for one year to rematn 1n force until a fresh lease 13 prantel -]
below

() Woodfalls Law of Landlord and e 1
Tonant, 2lst ed, p 271 See | (&) S T .
Trander of Property Act, 1832, ne
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For any term exceeding onc year

Term - The tirm  of a lease for purposes of remstration must be
uniderstood 1) mean the period for wlach the lessed 19 protected aganst dis
po~~es 10 at the will and pleasure of lus lessor or in other words the length
of time 1r which the lessee 15 entitled to continue In possession provided
he i <1 fulbls all the snpulated conditions (1)

Tease for a year with option of 1enewal to tenant Before
the wnendment of sec 107 of the Transfer of Property \ct by Act b of 19
remistration of an instrument of lease not cxeeeding ane 3 ear was not necessars
under the Transfer of Property Act nor under the Registration Act whateser
the rent reseryed by the lease (m)  But a lcase for a term exceeding one vear
has alw s required regstration, however small the rent may be (1) L
lea~e for one veir contaning an option to the tenant to renew for 1 further
period of one vear or any other term 13 not a lease for a term exceeding one
vear, and does not require remstration under this clause (0)  The leading case
on the subject 13 HanI+ Hall (p) decided by the Court of Appeal m Tneland
i 1577 Sccording to the law then m force a lease for a period exceeding
three years required to be under seal and if 1t was not under seal it was
mvalil  The question in that case was whether the lease which was not
under «ral was a lease for a term exceeding three vears The lease nas
these tenu.  Hand agrees to let, and Hall agrees to take the lar, e room
ete, from 14th Pebruary next until the following nudsummer Zuelee months
and with right at end of that term for the temant, by a month s previous
notice to remaint on for three years and a half more It was held that the
option to Hall the tennt, to renew the lease for three years and a half, did
not mahe st 1 lease for a term exceeding three vears and that the lease did
not require to be under seal  Lord Cairns smd By this latter part of the
agreenient an option 13 given to the defend and must be exercised by hun
before 1t can he said that any iterest has passed to him It 1 a stipulation
that at his option on a notice given to the plamtiff he shall not be disturbed
for three vears and a balf  Whercas there 13 not any thing to be done by the
tenant in the first part of the agreement to create a demuse 1n the second
part sonicthing has to be done by him before that part takes effect, and until

() Vurshe L« The Motfied Aren STibnath (1886) 13 Cal 113,
of Barart (1914) 30 AlL 176 179 Fa uddin v Adsrab Al (1923)
221 C 933 37 Cal L. J 275, lousaf v

(m) Seetlarwia v Biyaana  (1694)
17 Mad 273, 277
(1) S ukk Onar v Abdaol (1863) 9

W P 42, Bay Matk v Kundan

Tal (1020) 27 AU L. J 1134,
(2% A 83

() Boyd v Areig (1890) 17 Cul 548
disenting  from  Bhobam ¥

3

Poleologo (1906) 8 Bom LI 580,
Radhia Prawed v Ramsundar
(1863 1 Bng LR A C. 7,9,
Detrdas v Abwwalla Bros {1932)
401 C 681, (32) A4S 217

(1) (87D L R 2 Fx D 393, onapp

from (1677) 2 Ex. Div 318
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(3) A execates a habuliyat to B at an annual rent of Rs 3 The
wnting contains this stipulation  “ I do declare that I shall continue to
pav the annual rent every year, and that if I should fal to pay the
rent 1n anm sear, the owners of the house shall be at Iiberty to recover the
rent through the Court "' Held that the lease did not contain any provision
that <o long as the rent continued to be paid, the landlord should not eject
the tenant and that the lewse was for a term of one year only Khayals
v Husan (13965) 8 All 198

(4) A Labuliyat 1s 1n the following terms Whereas I having taken
land from Khawrat Husain am bwlding a shop thereon at my own cost, I
pronuse and @ive 1t in wnting that T will pay to Khawrat Husain every
month a rent of 3 annas a monthk  In any month m which I shall fail to
pay the rent, Khatrat Husain will be competent to have the shop vacated
by me  This 15 not a lease for more than a year The part of the
lease expressly providing for re entry on nom payment of rent does not
rarce the mference that the lease 1s a lease 1n perpetuity Khawat Husain
s Uahesri (1897) A W N 69  Kashs Math v Abdur Rehman (1922)
20AIl L J 211,651 C 836, (22) A A 5¢

(5) A dastak which merely allows a tenant to take possession of the
1and and to cultivate 1t 13 not a lease for a term exceeding one year, and
does not requure registratron  Adkmud v Tohu (1910) 13 Cal W N 267,
41 C 511

Lease for one year and thereafter at lessor's option—
An agreement of tenancy for one year certain, coupled with an expression
on the tenant s part of readiness to hold the land longer at the same rent ¢f
the landlord should ellow of, does not create 1n the tenant any mterest extend
g bevond one year At the end of the jear 1t would depend entrely
on the landlord whether the tenancy should be renewed or not Such an
agreement does not bind the Jandlord to continue the tenant 1n ocupation for
more than one year and 1t does not therefore requre registration At the
close of the term the tenancy would be merely a monthly tenancy (r)

Hlustrations

(1} A LKabuliyat executed by a tenant 13 as follows * We undertake
to cultivate the saxd land for the year 1872 at a rental of Rs 25
which we agree to pay punctwlly If gou permut ws to cultnate the
land for another year, we will pay the same rent as settled for this
vear  If you choose to wuthdraw the land, we are not to object” This

( A7ws Narlars (1878) 3Bom 21 | (1869) 5 Bom. H C 4 C 92,
Jagiandas v Navayan (1884) 94, Mokunto Southo Prasad v
8 Bom 493, Mors v Tularam « Pughoo (1870) 26 W R 95
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that 1s done 1t 18 1mposs hle to tell whether a tenancy shall come into force
ornot Ithink therefore thet it 1s absolutely necessary to dwide the cot
tract mnto tno parts I thinb the agreement 1s an actual demse with a st
yulation superadded that if <t Ius option the temant gves the landlord &
notice of lus 1ntention to reman  he <hall have a renewal of hus tenancy for
three years and a half  This case has been accepted by all the High Courts
of India as one applicable to the determnation of questions as to the term
of leases ansing un ler this clause

Option to tenant fo continue so long as he pays the rent—
In Harfy Hell ated 1n the prececing paragraph there was m the first 1B
stance a present den: se for twelve months and there was something to be
done by the tenant before the renewal clause could operate namely to gI7¢
one month s previous notice to the landlord  But yhere nothing remams ¥
be done by the tenant no fresh document bemng required nor anmy noties
having to be grven and the tenant 13 entstled to hold on s0 long as he con
1mues to pay the stipulated rent or render the stipulated service, the tenanc)
15 one for a penod exceeding ane year, and the lease must be reG“‘tema @
But the wniting must clearly show that the tenant 1s cntitled to contin®®
11 occupation so long as the rent 13 paid  1f 1t does not, the Coust will nob
treat it as one creating a tenancy for more than 4 vear

Ilustrations

() 4 grants a lease to T mm the following terms Today It
Junuary 1015 I hwe given the shops on rent to Tajuddin ab 2 rental 0
Ry 380 per mor th rent to be pard monthly  So long as Tajuddin occupes
the shop the rent shall not be rased nor lowered nor shall T eject L
Butn case of s refusal to pay the rent I shall have the right to tufn
hmoout  This 1y a tenaney for a pertod exceeding one )ear Aanm
Btk s Natta Sugh 1921y 3 Toh L T 16 661 C 901

) In Janvaty 1906 . lets 3 hut to B at a monthly rent of ekt
fmnas with a provsion for ejectment 1f the rent be not pard The lease 81 ©
€ODtams & provision that though the rent fixed 1s esght annas per mont
B shoud p, 2} Rs 6 (the amount of rent for twelve months) &t mnﬂ’:
{shich vorresponds with June) every year Hell that there ©as uotl\m{,
m e deave which entitfed the tenant to occupy the hut as long 8% he hhlt
antd that the leage wag Dot for a period exceeding one year and did 1:‘:
Telmre temstranon g v Wangal (1921) 2 Toh 800 05 1 C 24 U2 !
243 o0 app from (1921) 3 Lan 1, 7 222 60T € 226 ()AL

@ Pt e e

59
o Secretary of State o1 (1000) 3 Bom L T D
¢ ) l‘m]Ech No €8 Sheo Aanim Bakheh 3 \;" o

a
b ng:{dru Vath (1879) (1921) 8 Lah 1.7

Vara v Lally 904
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(3) A executes a habubyat to B at an annual rent of Rz 3 The
wnting contamns this stipulation T do declare that I shall continue to
pay the annual rent every year, and that if I should fail to pay the
rent in am vear, the owners of the house shall be at Itberty to recover the
tent through the Court ©*  Held that the lease did not contain any provision
that <o long as the rent continued to be pawd, the landlord should not eject
the tenant, and that the lea<e was for a term of one year only Khayal
s Huemn (168b) 8 All 198

(1) A kabuhyat 1s 1n the followng terms Whereas I having taken
land from Khairat Husain am buldmg a shop thereon at my own cost, I
promice and give 1t m wnting that I wil pay to Khawrat Husan every
month a rent of 3 annas a month  In any month 1n which I shall fail to
pay the rent, Rharrat Husain will be competent to have the shop vacated
by me’ This 1s not a lesse for more than a year The part of the
lease expresshy prosiding for re entry on non payment of rent does not
rar-e the inference that the lease 1s a lease in perpetuity Khavrat Husain
v Malesri (1897) Al W N 69, Kavke Nath \ Abdur Rekman (1922)
20 A L J 211,651 € 836, (22) A A 54

{2) \ dastak which merely allows a tenant to take possession of the
land and to cultivate 1t, 1s not 2 lease for a term exceeding one year, and
does not require registration  Akmud v Toki (1910) 13 Cal W N 267,
41 C sl

Lease for one year and thereafter at lessor's option.—
An agreement of tenancy for one year certam, coupled with an expression
on the tenant s part of readmess to hold the land longer at the same rent ¢f
the landlord shaull allow 1t, does 1ot create m the tenant any interest extend-
mg bevond one year At the end of the year 1t would depend entirely
on the landlord whether the tenancy should be renewed or not Such an
agreement does not bind the landlord to continue the tenant i ocupation for
more than one jear, and 1t does not therefore require registration At the
close of the term the tenancy would be merely a monthly tenancv (r)

Mustrations

(1) A habuliyat executed by a tenant 13 as follows * We undertake
to cultniate the said land for the year 1872 at a rental of Rs 23
which we agree to pay punctually If you permut us to cultnate the
land for another year, we will pay the same rent as settled for ths
year  If you choose to withdran the land, we are not to object™ Thus

(n Apws “Naerkars (1878) 3 Bom 21, (1868} 5 Bom H C A € 92,
Jagprandas v Maroyan (1884) 94, VYohunto Southo Prasad
8 Bom 493, Jors v Tularam i Rughoo (1875) 26 W R. 9%
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does not create a tenancy for a term exceeding one year, and the wnting
does not require registration  Apu v Aarkarn (1878) 3 Bom 21

(2) A kabulivat executed by 2 tenant 1s in these terms ¢ I huie
taken from vou the land as descmbed above, for cultivation from the
year 1868 I will pay vou for 1t 7 khandrs of rice annually according
to the custom of the village I will continue to pay )ou rice annually,
as stated above, so long «as yo will Leep the land wn my possession’
Lhis does not create 4 tenancy for a term exceeding one year and the
wntmg does not require registration  Juguandas v Narayan (1884)
8 Bom 493

Lease for one year or more with power to lessor to eject
tenant at any time,~Where a person grants = lease to another at
a fixed annual rent with a stipulation that the latter shall vacate the
property when ashed to do so by the former, the lease 1s not one even for
vear, and 1t does not require regstration (s) The same principle applies
to a lease for an mdefimte period which can be terminated by esther party
at the end of any month (¢)

Illustration

4 grants a lease to Bfor 6 yearson a speeified jearly rent The
lease contuns this stipulation  * And sf the said Shaihh [lessor] wishes
to have the land vacated withmn the sard tenn he shall first give us
15 davs notice, and we will vacate 1t without objection” Tlus does
not create even the usual lease from month to month, and 1t does not
require registration  Khude Balksh v Sheo Din (1836) 8 All 105

Lease for one year to remain 1 force until a fresh lease 1s
granted.— A lease for one year at a speafied annual rent contaimng &
provision that 1t shall remain in force until another leise 1s granted 130
lease from year to yeir (¥} In such a case if no new lease 1s granted at the
cxpiration of one year, the tenant 1s entitled to contnue in possession on the
same terms without any further act being done on either side  But when n
lease for a vear provides that at the close of the vear a fresh settlement will
te made, 1t 13 a lease for one vear unly and does not reguire regstration (1)

(#9} Ahuda Balheh v Sheo Ihn (165G) Bom 319 YNaraym 3 Shu
S Al 405 (13 days notiee] ot anlardas (1932) 4 Bowm IL. R
Wuhammad s Rulkincar (1800) 059 1301 C, 208, (37 \ B 403
Ty Iec N3 70 [to vacat () Urar v Balieo Sugh (1915) 1 unj.
when required}, Hanty v Har ' Lee No 07 p 3,8t p 302,32
naratn (18%C) AL W N 115 1C 3
(15 davs n tiee], Fatnienlda (#) Yenkatachellan v ludian {1bsl}
yathe v Venlafschdam (1891) 3 Mad 38, Jearsal s
14 Mad 271 [to sacate when Tungayyangar (18%2) 4 Mad
requind], Inty e v th 1 atsh %1

A9y 8 ML L J 6% 101 € (¢ Jupdesh v Meldlsh {1K0) 14
3, Jamryy Atmargm (1S 9) 33 W Roos.
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Lease for more than a year giving night of re entry to lessor
on breach of conditions —4 lease for 30 vears reserving 1 vearly
nntasa leae fur 9 term exceeding one vear though 1t max rontam a
covenant grving the lessor 2 right of re entrv m the event of 4 breach
«f conlitron  on the jart of the le cce  Such « lease 15 al<o a lease

reserving, 1 vearly rent wathin the meinmg of this cluce an 1 requires
remstration (0} It cannot be <l of such a lease that 1t 15 ternmnahle at
tl e option of the les or

Lease for mote than a year with power to lessm to 1educe
the term on payment of a sum of money —4 lease for more than o
vear 13 none the less a lea e for a term  exceeding one year beecau ¢ the full
term for which 1t 15> granted may he re luced to one for less than a vear on
javment of & sum of monev by thelessor (z) It cannot be said of such
 Jease that 5t 33 terminable at the option of the lessor  There s somethmg
10 be done by the lessor before he can reduce the term namely }vwment of
a sum of monev

Lease for more than a year obliging lessee to buy the
property if conditions of lease not performed —4 lease of a house
for three years contaimng a covenant by the lessee that if he fails to
evecute the necessary repairs during the term of the lease he shall pur
chase the property for Rs 60 1s a lease for a term excceding one vear and
requires registration, for the lessee may perform the conditions of the
lJease and thus continue in possession under the lease for more than
one jear (y)

Lease for hife of the lessee —1 lease for the life of the lessec 15
2 lease for a term exceeding one year as 1t entitles the Jessee to holl for
more than one year if he Iives <o long It 15 not a lease termnable at the
end of a year or at the option of the lessor Tt therefore requires
regietration ( )

Lease in perpetutty —A lease m perpetuity bewg a lease for more
than o year, must be registered (a)

Lease reservang « yearly rent
T.ease reserving a yearly rent —\ lease by which a vearls rent
1srescrved as contemplated by thiselause must be one which on the proper
construction of 1t ercates a tenancy from vear toyear ()  If the lease reserves

(x) Munshs Lal v The Not fed Area () Purshota v \ana (1894) 18 Bom
of Bara ¢ (1914) 36 1 176 179 109

2 1C 933 (@ dps Budh v Wokar Blram
() Bulsh Al 3 Sree uly \ulotara (1903) 30 Cal 20 25 Shelh

(180) 13 W1 4R Elaby v Shelth Hikw {1913)
(/) Sanbajm v Cang ysa (1890) 13 18C W N 38 201C 907

Mad 308 ) J rap v At aran (1800) 14 Bom.
319
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3
o yearly rent 1t must be registered though it provides that the rent shall be
payable by monthly (¢) or stx monthly (d) instalments

Tllustration

A kabulivat executed by a tenant 12 10 these terms T have thus dﬂt}'
bired from you your two houses at a rent of Rs 18 per annum Tamto
Ine thetem so long as you will allow me to do so and pay the ren a::
mentioned above When you will ash me to vacate, I will do so mﬂlﬂﬁt
dispute  The wniting creates a tenancy at will although an annusl reh
wreserved  Jurap v Atmaram (1890) 14 Bom 319  [This case be]m:\ur
to the class of cases dealt with abos e under the head * Lease for one year®
more with power to lessor to ¢ject tenant at any time,” onp 68 above ]

Promso to cl {d)

“ The terms granted by which do not exceed five years,}ns
Two conditions must be fulfilled before a lease can be exempted under n
clause the first 1s that the term must not exceed five years, and te =ec0m
that the annual rent reserved must not exceed Rs 850 The‘expﬂsfms

the terms granted by which do not exceed five years® means the to 1t
granted by which are not for 2 definite period exceeding five years me
the lease 13 one for a definate period exceeding five years 1t docs 208 g‘;nte
wathin the exemption  But 1813 withun the exemption 1f 1518 not for® é e
peried exceeding five years and the annual rent reserved does not excmn
fitty tupees  Thus a lease for one year with s provision that 1t should relf;
1u force until the execntion of a fresh Jease 13 not  lease for @ definite Pe:t an
exceeding five years but s only one from year to year whacl may be 7
end 1o attleent of the year (e}

8

Annual rent not exceeding Rs 50 —To fulfill this (‘onﬂlhODr‘tu

ndk necessary that an annual rent should be reserved  Vhat 1s 1€€ sa\ej’; e

that 1f an anowal rent s reserved 1t should not exceed Rs 50 Thus ? for

for a term of 3 vears which resers es no anpual rent, but only Pdee:d of
the payment of & lump sum of Rs 564 0 a rent for the whole P

3 years 13 withm the exemption (f) ne

o

Cases governed by the Transfer of Property Act ~1¢ "% c” ' Act

time held that leases falling under sec 107 of the Transfer of Prop i ca
vere compul oy registralble notwithstanding a Governmen® =

at10»
tion 1ssued under the rosico to sec 17 (1) (d) of the Regutr i
—
3
© Chares S 1 (115230 W N Tudom qosh) 3 OB
61,00 1C 41, Uuragesa > ChI
M Mihamnad © Ghatar o (1901 21 Mad 421 TI0ET,
(0.9 6 1ah 319 83 1¢ 87> vy rupaths (1900 Ty 3t
@ 1 - \ll‘ 9 (f) Venkatasams \XCS’Z;’,’ rever %
wa mia g Vo 2
AR e I g 185y ad 9 c33

1
Venkatacletia s + (1910) 33 Mad 216 4
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Act (g), but this decision has been superseded by sec 5 of the Transfer of
Property (Amendment) Act, 1904 (6 of 1904), whereby a proviso was
added to <ee 107 of the Transfer of Property Act See para “Leases
under the Transfer of Property ict ' on p 63 above

Notification issued before Registration Act of 1908.—
A notification 15<ued under the provisp m 1885 will be deemed to be 1n force
even after the pasang of the Registration Act of 1908, by virtue of the
provisons of sec 2% of the General Clwses \ct 10 of 1897 unless 1t 13
modified or cancelled by the Remstiation Act of 1908 (%)

Mscellaneous cases relating to leases

Tenancy at will.—4 tenancy at will 15 where lands or tenements
are let by one man to another, to hold at the will of the Jessor, m this case
the lessee 13 called a tenant at will, because he has 1o certam or sure estate,
for the lessor may put lam out at any tune he pleases  Either party mav at
any tume deternune a strict tenaney at will although expressed to be held
at the wall of the les<or only, and the landlord may determune 1t by 2 demand
of posscavon or otherwise without a previous formal notice (2)

Hiustration

A takes a lease of Bs lands upon the following terms —“I have
taken the land for cultivation for the current year from you 1 shall go
on paying the assessment from year to year so long as I cultivate the lands
T shall deliver the <aid lands without any objection at any time you
may ssk me to vacate and deliver the same to you ” The writing creates
a tenapcy at will  Pandu v Shushanlardas (1929) 31 Bom L R 335,
118 IC 702, Narayan v Shuskankardas (1932) 3¢ Bom L R 959, 139
TC 258, (32) AB 493  See also Illustration under the heading *‘ Lease
reserving a yearly rent ” on p 69 above

Relinquishment by tenant to land-holder.—An ipstrument by
which & tenant 1n a zamundari, o constderation of the zamndar watving his
night to arrears of rent accrued due, relinqushes the land to him, requires
registration under sec 17 (1) (b), as 1t purports to extingmsh the tenant’s
mterest m the land (3)

Endorsement by landlord evidencing his assent to assign-
ment of lease.—An endorsement by a landlord on the lease evidencing
s assent to the assignment by the lessee of his interest 1n the lease does not
create an interest in immoveable property within the meammng of sec 17
(1) {b), and does not require regwstration (k)

(9) Vavananda v Jyekan (1898) 2L | () Rangayya v ARameswars (1897)

Vad 109 20 Mad 3¢
() Haan v Tubam (1914) 12 Al | (1} Chengiak v Mla}ml. (1910) 20
L.J 592 281C 577 Mad L. J 503, 564, 6 I C

(1) Voodfall 2sted, pp 280 281 766

S. 17
o @



S. 17
[OXCY

-1
]

INDIAN REGISTRATION ACT.

Anction of right to a lease.—The acceptance of a bil at an auction
of 2 f2771 ¢ ¢ the ren* of 2 villaze doss not operate as an azreement of leass
until w rr- Falka 13 cxecuted  In the abesnce of a muchalka there 1s 1o
ameer oot chy b rrquures remstration (D

Landlord s reversion.—S+ notes to sec 17 (1) (b) under the
esr ¢ bead onp Mabove

Unregistered lease and compensation for nse and occu-
pation Though a landlord cannot recover rent underanunremusteredleace
whirh 1 auires regatration he 14 entitled to sue for compensation for u-e
ard o ey Ltiom of the land purported to be demiced (m)

Vanation of lease.—\ lcase may be vaned 1n respect of 1ts
e «ntinlt*ms or 1t may bevaned mrespect of rentonly A docment which
vartis« the «-«ntial terms of an cxsting leace, such as the amount of rent, the
tune of prvme ot thereof, and the consequences of defanlt, amonnts to a fre<h
ler « and st mo-t be repiatercd as alease (n)  This 13 <ettled by the deciston
of the Privy Counaid in Durga Pracad Singh v Rajendra Narain Singh (0)
confirming a deaston of the Caleutta High Court (p) that an agreement to-
reduce 1 ort gy nadmissble 1n evidence to sarv the terms of the lease  The
Calcutty Hizh Court distinruished 1ts previous decLion 1n Satyesh Chunder
s Dhus pul Sengh () which apoeared to tahe the opposaite view on the ground
that the ameement had been admitted by the lessor 1n 2 previous suit
Dne«, 3 further obwrsed * Ifit wereopen to the parties to alter anv of the
termy or 1eidents of a lease by an unremstered instrument, it seems to me
that the re-ult vonld be that they would be capable of altering everyone of
the termes of the lease by separate unregictered documents, <o that sll the
weidents of the orginal lease would vamsh, and the nghts of the parties
and the incrdents of the lease would be regulated entwrely by unregietered
documents  This ievitable consequence has been very forcibly emphasized

by Bramwell, B, with reference to the analogous provisions in the Statute
of Frawls i Sanderson v Graves (r), where he said: ¢ Unless a note m
writing 1 necessary 1o cvery case of alteration, 1t 1s requured 10 none, <o that
1 the name of alteration, something wholly different might be extablished *”
The Madras Iligh Court held following Satyesh Chunder's case that an
agre ment varying the amount of rent did not require regstration (s)
) Do 124 Panla v So Pamchandra | (p) Durgs Frosad & Eojendra Narain
(1933 W N 818 (1910) 37 Cal 293,302, ¢4 1C 713
(m) Fure vry Prollal{1569)12W L2 29 “en also Mmy v Aedar Math
(n} Lalt Mohan v Gopabs {1912) 39 (190%) 35 Cal 1010
Cal 2wg, 297, 12 IC 523 | () (1897) 24 Cal 20 followed wn Hanln
{11, Muray v Aelrr Noth Frastl v, Ram Naram (1909) 11

(191m) 33 Cal 1010, 1012, Mako- Cal LJ 22 21C 69
ved Inn oy Sarlars (1935) M8 | () (18T3) L E 10 Fy IU
TC WS (3N V743 (9 Obes v T ymalinga (187%9) 22 30d

o} (1916 0T\ 213 11 Cal 493, 21 ali, 20
I« 70
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But this was before the Privy Couneil deciston 1n Durga Prasad s case and
all the High Courts have held that regitration 1s necessary of an agreement
which reduces the rent of an ex-ting regrtered lease (7 So alom the
case of an agreement which provides for the payment of an enbanced rent (x).

It may here be observed that af, whilst a tenant from year to year 13
in po~session of lands under an agreement reserving a certamn rent, he agrees
with hs Jandlord to pay an increased or reduced rent, this will not neces
ranly have the effect of creating a new tenancy (») DBut thisdoesnot
affect the question of registration considered above , and the Caleutta High
Court has beld that a compromise varying the tirms of 2 lease, though
not 1t-elf a leae, would have required regsstration but for the fact that 1t
was embodied 1in a decree for rent (u)

Specific performance of unregistered agreement for lease.—
See note under sec 49 under the same headmg

Damages for breach of unregistered agreement for lease.—
See note under sce 49 under the same headimg

SEC. 17 (1) ()—TRANSFER OF DECREE OR ORDER OR AWARD.

Sec.17 (1) (e).—Transfer of decree or order or award.—Clause (e)
s new It was added by sec 10 of the Transfer of Properts (imendment)
Supplementary Act, 1929 (210£1929) This clause provides that a transfer of a
decree or order of a Court or of any award when such decree or order or anard
operates to create, declare, etc, any interest of the value of B~ 100 and
upwards 1n smmoveable property, requires registration  Before the amend-
nent there was a conflict of opron whether an assignment of 1 mortgage
decree for Rs 100 or upwards required registration under sec 17 (1) (b) It
was held by the High Court of Bombay that 1t did, the reason given bemy that
the asugnment gave the assignee the right to sell the immos eable property
covered by the decree and the right to sell immoveable property was a right to
or interest 1n such property {(z) It was also held by the same High Court

Lalit Mohan « Gopals Chuck (1912)
30 Cal 284 12 IC %23  ZBogha
v Rawm Lathan (1917) 27 Gal L. J
107, 41 IC 801, Dat v Gopal

240 (29) AL 91, HAedarnath
N Sureadro(1884) 9 Cal 863, 8§69
o ies niot seem to be good law

(9} Doe d Monck v Cekie (154%) §

0]

(1016) 14 Al L J 57, 3¢ 1C

QB 841, Croviey + ¥ut
231, Rampadarath Sohrav (1822) 7 s a9, Inclnquxi
(1917) 4 Pat L J 667 0T2,521C (Lord) + Lyons (1657 20 L. R
20, ttar Chand hagur & Sons | Ir 474

\ Chanda Lal (1929) 10 Lah b8,
171C 230 (2N AL 291

(4} Doaghs~ Ram Lalkan (1017) 27 Cal
L J 107, 41 10 w04, fttar
Chand Rapur & Sonsy Chandu
Lal (1929) 10 Lah 653, N7 XC

(u) Jaynal v Hyderals (1923) 55 Cal
701 I1TC 340, (28) AC 441
1 Nowed in Shaila Dala v Ginga
naragnn (33) AP 437

Gopals Trimbal (1876) 1 Bom. 267

’ )
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that 1if the was not registered the could not execute
even that part of the decree which reserved liberty to the mortgagee to pro
ceed agawnst the person or other property of the mortgagor in the event of
the net sale proceeds of the mortgaged property being msufficient to pay
the mortgagee s claim 1 full () On the other hand 1t was held by the
High Courts of Caleutta (z) and Allahabad () that such an assignment did
not require Tegistration the reason gien being thet the assgnment was not
of any immoveable property but of the decree 1tself, and the decree could
m no sense be regarded as immoveable property and further, that the
assignment did not of itself create an interest in the property  The new
clause (e) gnves effect to the Bombay view

SEC.17(2)

* Nothing n clauses (b) and (c) of sub section [¢8) applles to’

By sec 17 1t 1s provided that the non test: dn
cls (b} and (c) must be registered This 1s sub)ect to the exceptions pro-
vided 1n sub see (2) of sec 17 Note that the documents mentioned 1n sub
sec (2) are excepted from the operation of cls (b) and (c) only and not
cl (a) which relates to gifts or ¢l (d) which relates to leases  The reason
18 that the documents enumerate 1 1 the various clauses of sub sec (2) come
withim the deseription of documents m cls (b) and (c) ouly, and not withtn
the description of documents n cls {a) aud (d) (3)

SEC. 17 (2) (:)—COMPOSITION-DEEDS.

Earlier Registration Acts —Composition deeds were first exempted
from registration by Act 20 of 1866

Act 3 of 1877, sec 17 (¢) —This clause corresponds wath ¢l (e) of
sec 17 of Act 3 of 1877

Composition deed —A compoution deed as defined mn art 22 of
Sck I to the Indian Stamp Act 2 of 1899 includes any instrument ex
ecuted by a debtor whereby he conviyalus jroperty for the benefit of his
creditors or whereby payment of a composition or dividend on their debts1s
secured to the creitors It 15 not neccssary that the ceeditars ghould have

N ] o) 11
Bom LR362IC TN

(1) Hemants Rumars Defs v M 1
gur Zanmdar Lo pa ¢ {1

5) Gous ¥ Mam: 18 23 Cal

o G By T s }:,.,yn.m o Cal W N 317 3a o
e tal W N5, 80,8 c onappeal 131 G
Totan + Jogesh Chandra (um' 47 Cal 4% 495 46 1
12¢al W N\ 62 295290 53 1C 533 (10)

(@) dul Mopd v ‘luhnml(ls'ﬂ) =0, Rty Dlalu v Ar sho o
13 AL 89 01 Mumta v Shn 2 By 23 47 uA
Tam (1913) 30 A1 824 2 1¢ Manlal (1601) 23 Bon ¥4
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agreed to accept less than the amount due to them It 1s sufficient 1f by the  S.17
decd the debtor conveys Ius property for the benefit of his creditors  This (2) (i)-(v)
defintron has been held by the High Court of Bombay to apply to compo-
sitton deeds under this clause (¢) Where trustees are appointed under a
composition deed, and the property 13 conveyed to them for the benefit of
the creditors, the deed still retains 1ts character of a composition deed, and
does not require registration as a deed of trust under see 5 of the Indian
Trusts Act 2 of 1882 (d) In a recent Madras case (d1) a debtor entered mto
an agreement with lus creditors in which every possible hind of arrangement
was made including a final resduary right of smt, 1 order to ensure
pay ment in full tothe creditors It was held that such an agreement, which
expressly contemplated payment in full to the creditors was not a compo
ttion deed
SEC. 17 (2) (ii)—SHARES.

Tius clause corresponds with sec 17 (e) of the Registration Act 3 of

1877 It first appeared in the Registration Act 20 of 1866

SEC. 17 (2) (iii)}—DEBENTURES.
This clause corresponds with sec 17 (fi) of the Registration Act 3 of
1877 Tt was first inserted by the Amending Act 7 of 1836, sec 2
Debentures creating an interest m immoveable property must be
regustered (e)

SEC. 17 (2) (iv)—TRANSFER OF DEBENTURES.

This clause corresponds with sec 17 (g) of the Regstration Act 3 of
1877 It first appeared in the Regstration Act 20 of 1866

SEC. 17 (2) (v—DOCUMENT MERELY CREATING A RIGHT
TO OBTAIN ANOTHER DOCUMENT.

Act 3 of 1877, sec 17 (h) —Thus clause corresponds with sec 17 (h)
of the Registration Act 3 of 1877 The documents deseribed 1n this clause
were first exempted from registration by the Act of 1877 (f)  The exemption
did not appear 1n any of the earlier Registration Acts, namely Act 16 of 1864,
Act 20 of 1866 and Act 8 of 1871

Document merely creating 2 night to obtain another docu-
ment.—This clause provides that a document not itself creating a right 1n
1mmoveable property of the value of Rs 100 and upwards, but merel creating,

(c) Chandrashankar v Bar lagan Bom. 361
(1914) 38 Bom 576 24LC 730, | (41} Official Asorgnee of Madras v Subla

dissenting from Shelh Adam Rao (31) AM 097
Chandraslankar (1912) 14 Bom | () Iwpertal Bank of India, Lid v
L E 506, 151C 8.0, subl: Ber gal N atioral Band {1930} 57 Cal.
raya v Vythilinga (182°) 16 Vad 328,127 IC 560, (30} A C 236
85 89 () Poju v Arshnarav (1838) 2 Bom.

() Malukchand v Vamisl (1904) 28 213, 252,
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a nght to obfam wother document which will, when executed, create any
sulm it necd not be registered  An agreement for sale m the usual form
achniwled g recospt of earnest, and providing for the executton of regular
sali decd on payment of the bilance of the purchase money, 18 & document
(£t kel e the Explauation at the end of sub sec (2) The present
chuse as stated bove did not appeas m the Regstration Acts of 1864,
1w LINTL It way mtroduced for the first tume by sec 17 of the Regns
tratim et 3 of 1877 as ¢l (b} To understand the history of this clause
let us Tl e an llustration based upon the facts of the Privy Council case of
I de Cher T Sak v Lilambas Siny Das (g)

{ e\ecutes 1 wrtmg whereby lie agrees to sell certam land to B for
Bs 22%0 B pays Rs 7500 as earnest A acknowledges xecerps of
R~ 7500 1 the wnting wtself, and agrees to execute o deed of salo of the
land to B on payment of the balance A fals to execute the sale deed
B sues | for spierfic performance  The writing 1s not regustered Ts
wdnassible 10 evidence ot bemg regstered ?

Lpon these facts 3t was held by the Judictal Comnuttec that the doen
ment rcquired registration under cls (2) and (3) of the Registratton Act 20
of 1806 corresponding with cly (b} and (c) of the present section, and, 1ot
bung rgistered 15 was not admustble m (vadence  Thesr Lordships sud

The Renstrution Act recently passed i Tndia 1s extremely stringent  Their
Lordships have, in the firsg place, no doubt whateyver that the instrument 1%
question 13 one wlich by the 17th section of the Act, 1 requred to betegts
tered  that 1t 15 an mstrument achnowledging the payment of the condera
tion money for what was to be ultimately an absolute sale of the PWP““?,
n question, for vhat 1 cquity did presently operate as a sale of the property
The latter observation refers to the principle of Dnghish law accordmg 0
wluch a contraet for sale of land operates in equity as a transfer of pwnership
from the vendor to the purchaser It appears from the said observation 88 well
as the ubsersations of ther Lordships 11 another case (A) that this prinople
of Lnglish law applied 1n therr Lordships’ opmion also 1 India with the
result that the agreement for sile was regarded as an nstrument eelf crealtty
aninterest 1n rmmoyeable property and also as an 1nstrument achnonledgng
the recapt of consuleration on account of the creation of such mterest witha
the meaning of els (2) and (3) of the Regstration Act of 1866, cortesponding
with dv (b) and () of the present section  As o result of thua dectsion of the
Prvy Counal the Courts of Brtish India held tkat every agreement for sale
of unmoveable property of the value of Ry 100 and upnards whieh 8¢
Etih':l:m) the recopt of earnest or of Part pay inent of the purchase mouey W}

@Iy 0 B 2 131, 338, 61 o e 7

2 Ty |I.~1 ;nr.[(\ l| 1:"“'_,;35‘ ey m

(%) Laly Chumlal +

SWEP

Valop v Thomas (1876) L DO

190 104193, Joy Sam ¢ Boles
Saraickand (183%) (1873 20 WI 20, Areenal!
v Millanto {1878 22 W I 309



REGISTRABLE DOCUMEXNTS 77

and every seceipt though not contained 1n an agreement of earnest or of
part paviment or full pavment of the purchase money (7) required registra
tion under <ec 13 of the Registration ict of 1564 and sec 17 of the Regis
tration \cts of 1960 and 1871

Bat the law has been altered wince the enactment of sec 17 (h} of the
Reg tration Act 3 of 1877 whuch corresponds with the present el (v) Indis
cu~ g the rea ons forthechinge Birdwood J said an Chusnlal v Bomanye (k)
as follows — The reasons for clause (k) were explaned 1 the Legislative
Council when the changes m the former law were under eonwderation I
refer to the debates in Counctl not for the purpose of inturpreting the pre ent
Act  wlich must be construed on a consuleration of the language actualls
wsed 1n 1t but only to aseertam what as a matter of fact was the object
whieh the Legilature had invies  Inintroducing the Bill which was <ub
sequently jassed as Aet I of 1877 “ur C Iobhe use explamed that under
the propo ed addition to section 17 1t would not be necessary to register an
agreement to execute a conveyance of land  The agrcement  he remarked
“would give the owner of 1t no absolute right to the Iy 1, and 1f before he
got lus convesance another jerson tool a conieyance and registered 1t
acting honestly the agrcement would bediplaced  And when certam
amendments were moved Mr Cochrell saul that the direct object of this
provision was to save a | erson from having to register two deeds mn relation
to the same subject matter executcd for the purpose of gring eflect to a
single transaction regarding 1t It appears therefore that the framers of the
present Yot intended that the regstration of such a document as the bargan
paper 1n the present case should not be compulsors I think that effect has
been grien to that intention sufficiently 1f not very clearly by the language
used 1n clause (h) of section 17 of \ct 1L of 1877 A document 13 apparently
within the exceptionif it does not 1tsclf by its express terms create a certain
1nterest 1n nnmos eable property, but expressly contemplates the creation of
that mterest by a subsequent document The exception seems to appls to
a contract of sale and purchase of shich a Court of Equity would only under
certamn circumstances decree « specific performance  And the decision of
the Privy Council i Fatteeland s case cannot apparently now be held to
govern sucii a case as the present

It 15 clear from the proceedings of the Legnlative Couneil referred to
ahove that the framers of the ict did not adopt the vies that an agreement
for sale comprising a receipt of earnest or part pay ment operated as a present
transfer of the property The Lemslature in 1882 diccarded the Engh h
doctrine of equitable owner<hip 1n the Transfer of Property Act, 1832, and the
Indian Trusts Act, 1882 Tlus clause 13 1n accordance with the provisions of

(3) TWamnan v Dhordiba (1830) £ Bom (X} (1884) 7 Bom. 310 31
126 137 138 140 141
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sec 54 of the Transfer of Property Act 4 of 1882 which declares that * a
contract for the sale of immoveable property does not of atself create any
interest 10 or charge on such property () The result 1s that in cases
governed by the Registration Act 3 of 1877 or by the present \ct, an
agreement for sale of immoveable property 13 exempted from regmstration,
though 1t may contamn an acknowledgment of the receipt of carnest or of
part payment of the purchase money (m) There are howerer, two decizions,
both under the Regstration Act of 1877, one of West J, m Burjorp +

WUancheryi (n) and the other of the \ladras High Court mm Ramasame v

Pay asamn {0} 1 which the Court took the same view of an agreement for
sale as was done by the Privy Council in Fat: Chands case  Both these
decisions were prior to the judgment of Birdwood J, mn Chumilals ecase

The prineiple of the decision in Chymilal s case was followed 12 India 1 a
<eries of cases Inan appeal case, however from India (p) the Py
Council held that the effect of sub sec (6) (b) of sec 55 of the Transfer of
Property Act 1882 was that a purchaser of land who had paid earnest
money could not suc for specific performance of the contract unlessthe
contract was registered  The reason gnen was that in such a case the
contract i tself created an interest mn land and consequently was not
within the exception 1n sec 17 (2) (v) of the Registration Act  This ruling
was manifestly inconsistent with the practice prevaiing m India and 1t
threatened to nullify the cxemption contaned 1n sec 17 (2) (v} To remove
doubts which were created by the Privy Couneil decision the Explanation

at the end of sub-sce (2) was added by sec 2 of the Indian Registration

( Amendment) Act, 1927

The Explanation 13 retrospectine (g) <o that a

{) Sec 13 of the Specific Pelief Act
I of 1877 passacd 1n the samo
star as the Iegistration iet 3
+f 1877 scems to follow the rule
of Fnglsh law

(r) Chumlal v Domany (1883) 7 Bom
20 Hormurn  heshar (1851)
18 Bom 13 Skndhar v Chinta
man (18M) 18 Bom 390, Tatel
Ranchod v Ih Lhalhay (1897) 2
Bm 704 Sayal Vir v Joya
41 (1914) 33 Tim 503 “03 23
1€ 132 Sreegopal s Ram Churn
(IRR2) 8 (al 8.6 88 Pertad
Chunder v Mohendranath (16 10)
17 (al 291 297 16 TA 213,
Hurnwndan & ngh v Jawad Al
(1000) 27 Cal 468 Purtab S agh
¥ Aarm Chand (Lss3) T'uny T re
N ISt ) Iman Lalkah v
hanm < agh (I8 ) Funf lec
N 18 Spa v Natke (I )

Tuny Rec No 174 Shamf Al
v Jagandar (1916} Luny 1 ec No
08 p 296 371 C 13- Chuttan
Lal v Mul Chand (1017) Puny
Lec No 18 p 66 41 IC "32
Indar Singh v Munshs {1920) 1
Lah 124 1236 o6 IC 272,
Lachhman Das \  Dhoja TFan
{1029) 6 Lak L. J oot 8(1 C.
860 (20) A L. 284 Inler 5 ngh
v Dyee Singh (1920) 6 Lab. 447,
K9 1C 60> (2 ) AL 61D

(n) (1881) % Bem, 143

{o) {188.) % Mad 115 “ecc alss Adala
fin v Theethan (15%0) 12 Mat
o)

(7) Dayal S ngh v Infir S agh (1926)

2 Bom L1 137 3 IA
21408 OGS (-0 A FC 98
@ Naprtasks Lami v Meghnath

Vauhan (1031} &y Cal 419 129
1O KD (A AL 7L
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contract of <ale of immos eable property does not require registration by reason
only of the fact that 1t contains a recital of the payment of any earnest money
or of the whole or any part of the purchase meney  Such a contract falls
within sec 17 (2) (+) and a st will he for speeific performance of the contract
as 1t did before the Prisy Council decision whether the contract was made
before or after the enactment of the Explanation  See note at p 103 sec
17 (2) Cxplanation— Recutal of pay ment of earnest money

Rlustrations

(1) An agrcement for sale 13 in these terms There 13 a house
«itvated in—Street B bas apreed to sell the house to C on condition of
recerving R 15 225 as the value thereof  And C has agreed to purchase the
said house The condittons thereof are as follows  The said C did at the
time of executing this bargain paper pay to the said B R3 1000 as earnest
moncy the receipt of which sum the said B admits by this wnting  On
a deed of sale being made out and op the said house being made over to
C the balance of Rs 14 22> 15 duly to be pud  1he document does not
1tself create any interest 1n immoveable property but creates merely a right
to obtun another document namely a deed of sale It falls wathin sec 17
(2 (v) anl does not requre registration Chumilal v Bomany (1883}
7 Bom 310

(2) A document contamning a promuse to transfer a portion of property
under Iitigation 1f decreed 1n favour of the exceutant comes within sec 17
{2) (v) and does not requirc registration  Indar Singh v Munshi (1920) 1
Lah 121 571 C 272

{3) An ikrar (agrecment) to the effect that the tenants will sign and
bave registered kabuliats at rents expressed n the ikrar fall within
sec 17 (2) (v)  Pertab Chunder v Mohendranath (1890) 17 Cal 291 297,
16 TA 233 238

(4) Bv an agreement 1 writing A4 agrees to finance B to the extent of
Ra 15 lacs  The agreement provides that all stock 1n trade belonging to B
shall be under hvpothecation to A4 and that B shall as soon as pos-sible
execute mn favour of A a regular deed of mortgage of certamn lands belonging
to B to secure the loan  The agreement falls within see 17 (2) (v) and does
not require registration  Sur Hukumcland 1 Radha Rashen (1930) 32
Bom LR 533 1231C 157 (30) A PC 76

Agreement of sale —See notes  Document merely creating a fight
to obtan another document  on p 75 above

Agreement of mortgage —in agreement by a debtor to execute a
mortgage of lus immoveable property tohis creditor does not itself ercate an
Interest 1n ymmaoreable property butmerely creates a right to obtain a deed
of mortgage from the debtor  Such an agreement falls within see 17 (2) (v),

S5.17
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and does not require regstration (r)  If, howeser the agreement 1s mtended
to operate as a charge 1t falls within sec 17 (1) (b) and requiresregistration (s)

Agreement 10 execute a release —Such an agreement al o comes
withm sec 17 (2} (v} and does not require registration (2}

Agreement for partition —Such an agreement falls withinsee 17(2)
(+) and does not require registration ()

Agreement recording a past transaction and providing for the
making of a formal document—Such zn agreement falls within
see 17 (2) (v) and does not require registration (t)

Agreement to make a gift —Subsec (2) begins with the words,
nothing 1n clauses (b} and (c) <hall apply to It does not include ¢l (2)
which rdates to gits  Therefore, an agreement to mahe a gift does not
come under ¢l (v) The reason why 1t 18 excluded seems to be that under
sc 20 (1) of the Indian Contract Act 1872, a promise to make a mitis vod
for want of con deration unless 3t 1s m writing and reqitered and 15 made
on account of patural love and affection between parties standing 1n 2 near
relation to each other

Agreement to Iease — \n agreement for lease may create a presnt
denuse or 1t may not It has been held by the Privy Council m Hemanta
Aown are Debv v Madnapur Zanundary Company (w) that an agreament to
lease1sa  lease  withn the mewnmg of see 2 (7), and vequires registration
as such only 1f16 ereates a present demise It 1asalso been held by Jenbms
CJ in Panchanam~ Clandi Charan () that if an agreement to lea<e does
not ¢reate a present demse 1t 18 a document comung und r el (v} of sub

e {2)  In Pertab Chur der s case, aited 252l (3) 1n the notes ¢ Document
merelv creating & nght to obtan another document, on p 75 above the
agrecinent was really one for a leas and 1t was held to come under ¢! {v)
In Hemanta Rurtars Debis caw the Judicial Comnuttee  though thoy
approve b of the dversion of Jeshins ¢J il not refer 1o or rdy on ol {3)
anywhere i therr judgment  Sub see (2) begins with the werds  nothing
in clauses (b) and (¢) of sub-secticn (1} apgliesto Itexcludesel (o) which

(r) Aonchads v Shiea Jao (1004) .8 138 68TC 173 (o) A JC 206
Ma) "t 03 Meenalahwsundira tamackantrachs yuln v Fnga
v Lathnsame (1918) 41 Yad of wryulu (10 6) 51 Mud L $18
V9 Y69 £IIC 01 081G 33 (20) VMO Q11T

) Tithdar v Sadanngh (M23) 20 (€) Naraxmha Swwniy Venl filingum
Bm LP 313 73 IC 20 | (1027) 60 3Ma) 687 101 I1¢ 302
(2)AB .8 (27 M 633

() Sree Lapa [uants Loorw v Awel2 (0 (1010) 47 Gal, 4% 4F T 0
Jaths (1916) 30 Mad LJ 30, 1I1C 73t napr fr e in
3 321C 2 A014) 10 Cal. W N 38 ST

w Iofargam  Ayysr v 1 pmpim a9
tysar (10 A0 Mad 373 W01 4 () (1010}3° Cal 68 81 6T1C 443,
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vclates to mite and ¢l (4 whih relates to 1aswes  Henceit has been <and
that an agrecment to Lrant a lowse wheth 71t crates 1 present demise or not
dovsnot come under <b (v) ad that this wac oy rlooked by Jenkins, CJ,
1 hus quioment o the above vu ey Howover that mav be, at 1s clear
that an sreoment to Jease whnh dovs not crat 1 pre ent denuse 13 not 3
lease and 1« not subpet to cmpul oy penstration under clause (d), and
as gt doos not declare or cfeatr ananterest e the property it does not fall
under claus (b)

Document itself creating a nght 1n immoveable property.—
TV (v) applics onhy 10 & document which does not wself create a night m
immoveable yroperty It dovs not appls toa decument which 1teelf ereates
<uch a »i2ht  Documents of the latter class must be reqistered if the nght
10 of the value of Ita 100 (r upwards (3)  Whether a document belongs to
the former (lres or the latter class depends upon the intention of the parties
as expres~d in the an trumentfg)  H the document it<elf creates an interest
inimmoveable property, the fact that 1t contemplates the evecution of
another document will not «xampt it from remstration under this clause

Hluctrations

{1) By a Larornama (agr enent) madc 10 June 1883 A delnvers po ses-
#1010 of 4 house to 3 in conuderation of B undertalang to pay off the debts
due by .1 s father amounting to Rs 170 Tt 1s further provided that 1f A
failcd to repay the amount by 1678 A should pass a deed of sale of the house
to B. The document roquires regstration It does not merely create a
nght to obtam another document It creates as between the parties toat a
charge 1n the pature of a mortgge, the transfer of the house bemng contem
Pporaneous with the cxceution of the document  The mentron of an intention
to execute a deed of sale can make no ifference, as the document does not
terely create » might to dimand another document The document not
being romistercd B cannot clamm the house undem 1t Tame v Ban: (1896)
20 Bom 5%3

(2) A passes a receipt to B i these teuns  “Rs 3228 0n all was
due to us meluding Rs 100 bong the prce of your two houses which are
with us by rcason of purchase , you have paid us the said sum of Rs 322-8 0
Now up to-date nothing 18 due to us by vou  Should there be any hhata

(&) Seo Hemantas Aumars Debx Madna 533, Parashram v Ganpat (1697)21
pur Zamindiy Company (1914) Bom 533, Lakshmamma~ Rames
19 Cal W N 347, atpp 350 331, teara (1590) 13 Mad 281, Perhme
2IC 819 Seu also Jampada shri v Autar Singh (1921) 3 Lak,
rath v Sohras (1919) 4 Lat L3 L.J 173 67LC 144,(21) AL 113
667,672 521C 20, alease under | (q) Mangamma v Pamamma (1914}
sec 17 (2) (v1) 37 Mad. 450, 482, 16 IC 58T,
@) Pur asamss Tamas m (1682) 5 ¥Mad Shekh Elahy v Sheikh Hulum
115, Fane v Buni {16J6) 20 Bsm (1913) 18 CW N 38, 20 LC. 907
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and does not require registration (r)  If, however, the agreement 1s tended
to oprate asa charge, 1t falls withn sec 17 {1) {b) and reqresregy tration (s}

Agreement to execute a release —Such an agreement al o comes
within sce 17 (2) (v) and does not require remistration (f)

Agreement for partition ~Such an agreement falls within «ce 17(2)
(+) and does not require regl tration (u)

Agreement recordmng a past transaction and provading for the
making of a formal document—Such an agreement falls within
~ ¢ 17 (2)(v) and does not require registration (t)

Agreement to make a gift —Sub<c  (2) begins with the words
n thing 1n clan es (b) and (c) <hall apply to It does not melude ¢l (a)
which rddates to gifts  Therefore an agreement to mahe a gift does not
com under ¢l (v) The reason why 1t 1s excluded wcems to Le that under
«c 2 (1) of the Indian Contract Act 1872 a4 promse to mahe a aft 15 vould
fcr want of conuderation unless 1t 15 1n writing and registered and 1+ made
on account of patural love and affection betwween parties standing 1n 8 near
relation to each other

Agreement to lease —\n agreement for lease mayv create 2 yresent
dcmive of 1t may not It has been held by the Privy Council . Hemanta
Aupare Delu v Madnapur Zanundary Company (16) that an agrcement to
ta 3a lease  withm the meaming of see 2 (7) and requires registration
awwuch enlvabat creatcs a yresent demise It Tnaabo leenh 11 by Jenhins,
CJ i Panchanam x Clands Claran (z) thatf an agreement to lea e does
not create o fresent demise 1t as a document coming under ¢l (v} of sub

e (2} In Pertab Churder s cr ¢ eted asall (3) in the notes  Document
meredy creating a nght to obtamn another document on p 73 atve the
agreem nt wos raally on for a lease and 1t was held to come under « (v)
In Henanta Rumarnn Delis ca~  the Judicral Commtter though thes
approve L of th deasion of Jinkine €J did not refer to or tdy ondd (v)
amywhere o thar judgment  Sub sce (2) temns with the werds  ncthing
in chues (b) an i (e} «f sub «ection M apphesto  Ttoxclud sl (a) which

(1} Konchals v “hiea Lao (1K) 8 | 131 601C 123 (L) % PU w06
Mal o1 o Meenalshuundim | 1 amachan trackaryuln 1 Panga
v Jath sy (1018) 41 Val chary lu (10 6) vl Mal LJ 418
UGN T 29 98 1C 39 (-} A LT

() Tarthfse & Sadaengh (1 23) 20 (¢} Nararmha Seames Fealalihingum
Bom IE 313 "3 1C 6 (10-7) B0 Mal tss 10 302
{-AD 2y (2 AN 63

) Nee I Danty Leorx v Rerli (0) (10D 4% (al 453 3¢ TV 210
Jrthe (1316) 30 Mal LJ 30 310 536 najp fr we dn

7 31EC un AN 19 Gal W 317 S I
wi lajargam Ayyrr v f pmpm L]

Typr(t )40 Mad 373 ST A {n) (11037 Cak am 811 0TC 443
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tclates to gt and el (@ which rdates to leases  Hencett has been said
that an agrcement to grant a ks whether st creates a present demtse or not
does ot come under el (1) and that this was overlooked by Jenkans, CJ,
wn s juizment 1n the above cve () However that mav be, 1t 15 clear
that an agrcoment to kase which does not create a present demuse 15 not a
lease and 1< not <ubject to compulsory registration under clause (d) and
as 1t do ~ not deelare or craate an anterest 1 the properts 1t does not fall
under cliu~ (b)

Document 1tself creating a nght i immoveable property.—
Cl (v) appls onhy to a document which does not atsclf create a mght in
immoteable properts It docs not apph toa document which tself creates
<uch a rizht  Documents of the Jatter class must be remstered 1f the nght
15 of the value of = 100 or upwards (z)  Whether a document belongs to
the former elass or the Iatter dlass depends upon the intention of the parties
as cxpressed in the instrument (¢) I the documunt it~elf creates an interest
m immoveable proporty, the fact that 18 contcmplates the execution of
anotber document sill nut (xempt at from registration under this clause

Nlustrations

(1} B a Jararrama {azreement) made in June 18% U1 delinvars po ses
ston of & hou~ to B n conuderation of B undertaling to pay off the debts
due by i s father amounting to Re 150 Tt 14 further provided that 1f 1
fatled to repay the amount by 1888, A stould pass a deed of sale of the house
to B. The document requres registration It does not wmercly create a
night to obtam another document It creates as between the parties to 1t a
charge 1o the nature of a niortga e, the transfer of the house being contem
poraneous with the execution of the document  The mention of an 1ntention
to excente a deed of sale can make no difference, as the decument does not
merely cteate a nght to dumand another document  The document not
being regstered B cannot elum the house unde~ 1t Vane v Bans (1896)
20 Bomn 533

(2) A passcs a recapt to B n these tetms “Rs 3228 01n all was
due to us icludmg Rs 100 bang the price of your two houses which are
with us by rcason of purchase, you have paid us the said sum of Rs 3228 0
Now up to date nothing 15 duc to ns by you  Should there be any hhata

(y) S Hemnta Ruman Uebiv Hidna 553, Paraskramv Ganpat(1897)21
pur Jamindirs Compary (1914) Bom 533, Lakshmammas Rames
10 Cal W N 347, atpp 3.0 31 wara (1890) 13 Mad 281, Perime
28TC 819 See sl Rempale ehres dular Singh (1921} 3 Lah,
vath v Sokrar (1919) 4 Pat LJ LJ 173,671C 144,(2) AL 113
667, €72 52 1C 20, alease under * (a) Vamgamma v Pamamma (1914)
scc 17(2) (1) 37 Mad 480 482 16 IC 587,
(2) Pamasamss Ramasams (1582) 5Mad Sheilh Elaks v Shedh Hulum

115, Fans v Bam (1896) 20 Bom (1913) 18 CW \ 88,20 1C 907,

’
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or bond the same 15 to be deemed as cancelled e kave no longer any
nterest remawning 1 any way n the aforesard two houses  We shall execute
to you a new sale-deed on a stamp (paper) " The document requires regs
tration It docs not merely create a nght to obtan another document
Farran CJ said ¢ To us 1t appears to create or declare or extinguish
at once a right to the property with a superadded covenant to execute a
stamped document to the same cffect—another <ale deed stamped—on s
future occaston Mamifestly 1t requires registration”  The document
not bung registered cannot operate as a re sale of the property from 4 to B

Parashram v Ganpat (1897) 21 Bom 533 535

(3) A wnting passed by A to lus adoptine mother 13 1n these terms
As my father died what weintend inregard to division of moveable and
immon eable property which was acquired by him and which we hold up to
the prescnt day 15 as follows —I have given vou without any share to me the
imam lands which were previously purchased i Vijaswaram, the silver,
and gold jewels of which you hold possesston as also the jewels which my
father had I have arranged that I shall hold without giving you any
share 1n the silver and gold articles which are 1 my possesaton as also the
ser; lands which stand in my name and in that of Suraparazu Ttis
arranged that after we diade the property abosve referred to and take
possesuion of our respective shares a document shall be drawn up and
requstered  The mother sues A upon this decument to compel A to execute
i her favour deeds of transfer of the moveable and immon eable propertics
The document requures registration under sce (17) (1) (b) It 1s not & docu
ment merely crating a night to obtain another document  The Court <axd
The language of the document expressls declares existent rights n the
plamtiff in 1mmoy eable property, and though the last clause contemplates
the execution of another deed 1t1s clear that that future deed was onlv
necessary because thare was & certmn amount of property as to which
mnmediate division was not possible ’ Lakshmamma s Kameswara (1890)
13 Mad 281 295

Pre emption —There 13 & conflict of opinion whether an agreement
providing that af one of the parties thereto wished to sell hus properts or hus
share of the froperts the other parts should hasve a right to pre caipt 13
a document which craatesof st 1l any interest mn ummovetle property, or
s document mcrely creating a right to obtawn another document It has
been hell sn Madras (0) anl Bombay (¢) that such an agreement does not
stand on a lugher footing than an agrecment toscll unmosveable property,
and docs not of ateelf create any anterest an such property  On the other
hand 1t ha« been Bell by the High Court of Allahabul that it does of taelf

) Limasimi v Chiwwan q0ly 2§ 47 Lm 293 T3 1C 663 (23)
Mal 480 4m AT 23

() Trtheran v Ln Ahwbal (1923)

\
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create an anterest m ammoteable property, and therefore requires
repsctration (d)  The Allahabad decision, 1t 1s submntted, 18 not correct

Specific performance —See 17 (2) (v) provides that a document
not 1tself creating a nght i smmoveable property of the value of Rs 100
and upwards, but merels ercatig u night to obtun another document which
will, when executed, ereate any such right need not be registered It has
been <cen in the preceding paragraph that when a document aself creites
suel anght in immoveable property 1t 15 not excepted from registration by
irtue of ¢l (v} because at alvo contemplates the exeeution of another docu
runt It was, however, held in the Bombay casc of Burjorpe s Muncherp (¢)
and 1n cather cascs in Madras (f) and Calcutta (g) that although as
creating a night an Iand <uch a document was not admnussible 1n evidence, 1t
mught neverthdless be uend for the purpose of obtaimng specific performance
In latcr cased (B), howover st was held that & document which uself creates
an interest 1 imthoveable proporty of the value of Rs 100 ard wpwards and
15 inadmisable for want of reastration under sec 49 cannot be adnutted 1n
evidence to prove the agrcement to transfer sud to be contamned therein
Thesr dectsions were approved by the Privy Council mShinner v Skinner (2)
The Privy Council raid that to allow a document which does 1tself create
an 1ntercst 1 1mmoseable praperty to be used as a foundation for a suit
for spectfic performance appears ta therr Lordships to be httle more than
an c¢vasion of the Act  In this case the vendor sued for specific performance
and for possession  But if possesaion has been given, this statement of the
law must be read subject to the doctrine of part performance Section 27A
mserted m the Speafic Rehef Act 1877, by the amending Act, 21 of 1929,
expressly allows a lease which 13 madmissible for want of registration to be
wsed as evidence of the contract to lease m a suit for specific performance
This section also supersedes Sanyd Chandra v Santosh Rumar (3) where

tankm, CJ, held that an agreement of lease madmussible as evidence of

(d) hashs Aunbr v Sumer hunbs (1010) Mad 302 (26) AL 530 (salo),
32 AN 206 51C 234 Parr eshrv v Autar Singh (1921) 3
(&) (1881) 5 Bom 143 Iah L J 173 178 67 IC 144
1] Adalz:lau v Theetlan (1887} 12 (21) AT 13, Ducan Singh v
503, 507, Magappe v Derw Garbarkan Singk (1932) 137 1¢
Mad 503, » dage
(1891) 14 Mad 5o Mangumna v 41 (3) A L. 276
;fzm":’m'lﬂg“’ 37 Mad 480 16\ ) (1039y 56 TA 363 33 CW N 1150,
5y 119 IC 633 (29) 2
() The Bergal Banking Corporation v explaned 1 P ‘}AZPS A‘;:;
Vaclertich (1884) 10 Cal 3{? Math {1933) 31AIL L.J 1584,
() Sampb Chandra v IS: rg;ff’ (1": {39 A A 816 and 1n Jagannadha
j;JLul43207(agzemen¢ to ’Jm(s;,' 3 L“"h’éﬂmamyanu(lﬂﬁo) 583Mad
88 120 IC. 519, {30)
Ramling v Blaguant (1926) 50 AL 683 (30)

Bom 334 96 IC 334, (26) AB
315 (ale), Satyanarayone % | () (1922) 40 Cal 507 69 1C. 877,
Chinna Vewlata Rao (1928) 29 1 (2 8¢ 436
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.17 a lease for want of renstration could not be put i evidence 1 a swmt for
(4] (v), (vi) <) carfic performance although the lessce had taken poscession under the
agreement  But the proviso added to sec 19 by the <ame amending Act
~cemsa to go further and enaets (apparently 1erespects e of part performance)
that an unregmste red document affecting immon eable property though required
to he re stered may be admutted as evidence of 1 contract 1 1 swit for speaific
performance  Thrs protvision seems to supersede SKumer v Shinner (k)
which wis deaded three months eathier  See n this connection the notes
1o ~ec 4Y

Unregistered agieement for sale followed by attachment of
the property -1 n_rees to sell certain immoseable property to B The
1-recmunt 8 not registered  Before the convevance 1s evecuteld, C, a
creditor of .f attaches the property, and the property 1s sold i execution
to D Hell that the unremstered agreement did not ereate any interest
1 the property 50 as to entitle B to pronity over 2 The agrecment merely
wntitled B to call for & convevance of the property () Sce notes to this
clce  Document nrerels creating a right to obtun another document,”
onp 75 above

Mortgage by conditional sale.— Sce note under scc 17 (1) (b}
Whether a tranaction amounts to @ mortpate by conditionil sale of to a
wale nith a nght of re purchase, on p 3% abose

SEC. 17 (2) (vi)—DECREES AND AWARDS.

Registration of decrees and awards under the earher Regis-
tration Act —The Hemstration Act 16 of 1861 and \ct 20 of 1966 contamed
«peetfic [ tovi<ons for the re itration of deerees and orders of Court By
ace 43 of the Act of 1664 and sce {1 of the Act of 1866 1t was provided
that when any Gl Court shiould by a decrce or oeder declare ans locument
reliting, to immoveable property, which shoull have been ro.asterel tobe
malt] or when any Cial Court should pasa a deerce or order affecting
any such document, and such lst mentioned decree or order shoul | create,
deelare transfer it or extinguish any 1 Lt, title or interest un ler such
document to orin the tmmoseable property to which at r lates snch Court
ahnl L oo o g morandu of the deczec or arder o besent to Al & sstoar
within whe distnet the document was onzinally renstered  Ta < «ections
were not re enactedhin the Recmtration \et 8of 1871 Bat when the Speetfic
Reltef Aot was praed 1o 1577 3t was provede ] by ace 39 of that Act that
where an nstrasent 14 adjudzed vo1l or vorfable under that «<ctin and
ontered € b deivered ap and eancelled the Court shoul] sen [ a ¢ opy of
e deeree of the tnarument has boen v stered unler the e ast anouAet,

() Shinmer sl- ZATRSUN B Y i) I-I‘r;ma v Aeshar (1N 14 fbm
LIEBETEIS TR ol YRR 1% S ales Chun b ¥ Namne
-9 Amd (182) 5 W 1 F Gt
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to the oierr 1 whowe offien the instrument hias been <o registered, and <uch
oTieer Monld nete oft the copy of the imstrugeent contamed 1 s bouks
the {aet o it canediation

By ree, 9 0f the Aet of 156 and we 12 of the Aot of 18950 1t was
provided that shen any Ciod Court should by 2 deeree or aplor cieate,
declire, tranafer, limit or evtinzunh any nght, fitde, of interest n or to ans
wmnoveable property mtuate anany paet of Bnosh Indi mowhich the vt
operatal, sl Conrt should e rtse s memoramdum of the <ud decree or order
tobesont tothe Renstrar sathin whose distriet the propurts insituate The
sections alo wete not re et i the Bemstration Wt s of 1871

Moo 16 0f the At of 1561 any «beree or ordor of Court or prvate
award of arbatr ition,  wacaptonilhy regstrable When we turn to sec 13
of the et of 1955 we find an the It given m that s ction of documents of
which rezatration 1s optional onh * awards rlating to nameyeabls property
The bt Qo not mcdide * doerees and onlers of Courts Dnosee R, how-
ever, of the Sct «f I8T), we agan find not ey * awards relating to numove-
able property,” It ** eertifind copu < of decrres and orders of Courts, among.t
documents which are optianally registrable

When we come to the Begistration Act 3 of 1877, we find that “ decrees
and orders of Cowrte and awards™ are excepted from registration by
sec. 17 (1) Turther, they are notexpressly mentionedmsec 18 which relates
to documents of wluch registration 13 optional  There 13, however, no
doubt that these docutents may be optionally registered under sec 18
They must be taken to b mdduided i the exprewsion * alt other documents
not required by xee 17 to be registered,” in ¢l (f) of sec 18 .\ person
lattring under a decree or onler has to present only a * copy ” of the decree
or order for registration as appears from the provisions of sec 32 of that
Act The provivinns of secs 17, 18.and 32 of Act 3 of 1877 relating to decrecs,
orders and awards were re-enacted 1n the present Registration Act without
any change  Important alterations, however, were made 1n see 17 (2) (v1)
of the present Act by sec 10 of the Transfer of Property (Amendment)
Supplementary Act, 1929, wluch are noted 1n the next note, * Amendment
of dl (v

In a Bombay case (m) the question arose whether a decree affecting
immoveable propeety of the value of upwards of Rs.100  was compulsor;ly
registrable under sec 17 of the Remstration Act 8 of 1871 It was held
that 1t was not  In the course of Jus yudgment Sargent, CJ., sard . “ The
application [for execution] was refused on the ground that the decree was
an nstrument wluch created an mnterest 1n 1mmoveable property, and could
not be mven 1 evidence for want of re@istration  Provision was made
for the registration of such a decree by the Court, wluch passed at, by sec 12
of Act XX of 186G, but that section was not re-enacted in Act VIIT of 1871,

(m)  Purnnandus v, Vallabdas (1887) 11 Bom 506, 512512,

S.17
@) (vi>



517
) (v)

86 INDIAN REGISTRATION ACT.

If therefore 1t required segistration undes the Aet, 1t could only be as an
‘ executed nstrument ® under section 17, a deseription which 13 scarcely
apphicable to a decree  lorcover, 1t 1s to be remarked that section 32 deals
only with the presentation of a  copy* of 8 decree, the optional registration
of which 13 expressly provided for by section 18 of the Act  Upon the
true construction of the Act of 1871 read m connection with Act AX of
1666 such a decree, we are strongly inchined to think, did not f2ll within
section 17 But in any view of that Act, Act ITI of 1877, which 13 now
mn force expressly excludes such decrees, whether passed before or after the
ict from the operition of compulsory registration, and the decree 14,
therefore now admisstble 1n evidence
Amendment of ¢l (v1) —The clwse as amended provides that nothing
n clanses (b) and (c) of sub sec (1) apphes to any decree or order except
adecree or order expreseed to be made on & compromise and comprising
immoreable property other than that wiuch is the subject matter of the
sut or proceedmg  The amendment was made by sec 10 of the Transfer
f Property (imendment) Supplementary \et, 1920 The clause as it
stood before the amendment provided that nothing in clauses (b) and (c) of
sub-see (1) applied to any decree or order of @ Court and any award  The
eflect of the amendment 1s that—
(1} \naward s no longer cxcepted from registration {n)
(n) Consent decrecs and orders comprising immoveable property
other than that which 13 the subject matter of the suit are no
Jonger excepted from registration  They woull have to be
registered ns  nstruments  withm see 17 (1) (b), though
nerther a decree nor an ornder of a Court can properly be called
an anstrument It would have been Litter if a clause had
becn added 1o sub-see (1) exj ressly mentioning consent-decrees
and awards
s to consent decrees 1t was hell by the Prvy Council i Hemants
Auman Ikba v Milnapir Zamu lany Co (0} that they did not nquire
repastratin even af they compnised mmmosveable properts other than that
which was the sul ject matter of the swt  The object of the anendment
s tosupe mde the Privy Conneil decinicn to that extent
Astoanandy & e note bdow,  Award
Hemanta Kuman s case superseded —The facts of Hemants
han mrix case peferntd to sn the last paragraph are as Dllows A suit for
th possessien of laind \ wax settl~l by a compromise The terms of the
compromise were that the d fonlant should rotmn possesacn of hnd X\ oon
pvment cfrentoand that af t1e plantl suecenlad in anoth £ 2wt she had
1l agund Guemment firlanl Y sl sleullgneal av of hinl Y tath
(%) JaMumal v Nara aize (1733) 147 (o) (1W40 1A 200 47 Cal 40 51
IC &1 (3 A S 'L ED 1O W3
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defendant  The o myromce was ¢ eonded and all its terms were embodied
1 the deeree which was jaewd  Th plointiff suedeeded in the suit for land
V. but refusd to grve adeas ofar teth defondant The question was
whether the coneent decrer which w3 not regstered was adngsable in
evdence n a smt for spr it perforn i of 1 agreement embodied m 1t
The Privy Couneil hell

(a) that as the agreement did rot et a present denuse of tue Jand
1t was nat an agreenient to leas within the meaning of sec 2 (7)
of the Act and did not nqire rastration under see 17 (1) (d),

(M) that the agreement purported to creite a contingent interest
n the Iand and required registration under see 17 (1) (b), but
beng incorporated in a deerec 1t was exempted from registration
by aee 17(2) (v1)

{c) that ree 17 (2) (V1) extends to the whole of a consent decree and
not merely ta the operative part of it wluch comprses the land
1n st

There was a dictum of the Privy Council in Pranals easc (p) that sug-
gested that a compromyes embracing lands not n suit, if incorporated 1n
8 conunt decree, would not require registration  There had been some
uncrrtwints as to the eflect of this dictum (g), but Hemanta Kumar's
case made 1t clear that v stration was not necessary even wlhen the consent
decree comprises lands outside the scope of the sut  The amendment
made in clause (v1) supersedes Hemanta Rwmars's case as from the 1st Apni
1930 The proposition 1n (¢} above 1s no longer law and from and after
that date of a consent decree compnses land which was not the subject of
the sust, public notice of sts contents must be given by registration

Any decree,—The words of the elause are ** any decree or order of a
Court” and not “ any final decree or order of a Court ”  The exemption 13
not restricted to decrees which have become final and conclusive, but
includcy within sts pursiew decrees which have been set amde wholly or
1 part in appeal or rex jew or have become otherwise snoperative (r)

Decree operating to create a gift ~Reading the opeming words
of gub sec (2), namely, “ Nothing m clauses {b) and (c) of sub sec (1) apphes
to ” with this elause, 1t 1s clear that all decrees and orders are not excluded
from compulsory registration but only those which partake of the character

(6} Pranal Annlv Lakshms Anns (1690]  (1814) 27 Mad LJ 650, 27 IC
26IA 101,22 3Mad 508 379, overruled by Poonanays v
{2) Hee the obacrvations of Tekchand, Aundron (1920) 43 Mad 688,
i6 kasturs Lal v Coverdhan 581C 554 FB
Dass (1934) 15 Lal 282 M49IC | () Walahi Ram v Shads Ram (193%)
300, (34) A L. 138 Also Chela AL 721, Rajah of Kalahasts v.
manns v Rama Rao (1913) 36 Fenlatappa {1928) 109 1C. 872,
Mad 46, 121 IC 317, and Ra (28)AM TI3FB

Venlalappa v Raja Thmma

S.17
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If, therefore, 1t Tequred registration under the Act, 1t could only be as an
“executed mstrument’ under section 17, a descraptron which 1s scarcely
applicable to a decree  Moreover, 1618 to he remarhed that section 32 deals
only with the presentation of a © copy’ of a decree, the optional registration
of which 18 expressly provided for by section 18 of the Act Upon the
true construction of the Act of 1871 read i connection with Act XX of
1866, such a decree, we are strongly inclined to think, did not fall within
section 17  But m any view of that Act, Act JII of 1877, which 18 now
1n foree, expressly excludes such decrees, whether passed before or after the
Act, from the operation of compulsory registration, and the decree 1s,
therefore, now admissible 1 evidence

Amendment of cl. (v1) —The clause as amended provides that nothing

m clauses (b) and (c) of sub sec (1) applies to any decree or order except
adecree or order expressed to be made on a compromise and comprising
immoveable property other than that which 1s the subject matter of the
sutt or proceeding The amendment was made by sec 10 of the Transfer
of Property (Amendment) Supplementary Act, 1929 The clause as 1t
stood before the amendment provided that nothing 1 clauses (b) and (c) of
subsec (1) appled to any decree or order of a Court and any auard The
effect of the amendment 15 that—
(1) An award 1s no longer excepted from registration (2}
(1) Consent decrees and orders comprising 1mmoveable property
other than that which 1s the subject matter of the suit are no
Jonger excepted from registration They would have to be
registered as “instruments ” withm sec 17 (1} (b), though
neither a decree nor an order of a Court can properly be called
an “mstrument’ It would have been better if a clause had
been added 1n sub sec (1) expressly mentionmg consent decrees
and awards

As to consent decrees 1t was held by the Prvy Council wn Hemania
Humary Debv v Midnapur Zamwndar: Co (o), thst they did not equire
registration even 1if they comprised 1mmoveable property other than that
which was the subject matter of the smt The object of the amendment
18 to supersede the Privy Couneil deciston to that extent

As to awards, see note below,  Award »

Hemanta Kumari's case superseded,—The facts of Hemanta
Kumary's case referred to mn the last paragraph are as follows A surt for
the possession of land X was settled by a compromuse The terms of the
compromise were that the defendant should retamn possession of land A on
Payment of rent, and that if the plamntift succeeded 1n another suit she had
filed agamst Government for land Y she should give a lease of land Y to the

(n) Pahlumal v DNaraindas (1933) 143 | (o) (1919) 46 1A 240, 47 Cal 485, 53
IC 863, (33) A S 151 FIB IC 54




PEGISTRADLE DOCUMENTS, 87

defenlant  The comprompes was reconled and all ite terms were embodied
m the deeree which was preed  The pluntsff suceeeded 1n the swit for land
Y, Tut mfaal to mve a Iease of it to the defcudant  The question wag
whetler tle conwnt deeree which was not registered was adnusable
eudencein & st for epecific performance of the agreement embodied 1t
The Priny Couned Fell
(1) that ax the agreement did not effect & present demise of the hind
1t wae not an agrecment to lease sathin the meaning of sec 2 (7)
of the Act and dud 1ot requin rezistration under see 17 (1) (d),
{b) that the agreement purported to erate a contingent interest
m the Ianl and nquired registration under sec 17 (1) (b), but
bang incorpumited i a decree 1t was exempted from registration
bysre 17(2) (V1)
() that sec 17 (2) {v1) «xtends to the whole of a consent decree and
not merch to the operative part of it whicl comprises the Iind
n augt

There was o dictum of the I'rivy Couneil in Pranal s case (p) that sug
goeted that a compromis embracing lands not 1 swit, 1f incorporated 1n
a convnt deerce, would not require registration  There had been some
uncertainty as to the effect of this dictum (g), but Hemanta Kumary's
cas adi 1t clear that registration was not necessary even when the consent
deerts comprses lands autsrde the scope of the suit The amendment
made an cdyse (vi) supersedes Hemanta Aumar 8 case as from the Ist Apnl
1930 The proposition 1n (c) above 1 no longer law and from and after
that date of a consent decree comprises land which was not the subject of
the suit, public notrce of 1ts contents must be given by registration

Any decree.—The worls of the clanse are  any decree or order of a
Court” and not ““any final decree or order of 2 Court  The exemption 13
not restricted to decrees which have become final and conclusive, but
mcludes within ats purtiew decrees Which have been set aside wholly or
1n part 1n appeal or review or have become otherw 1se mnaperative (r)

Decree operating to create a gift —Reading the opeming words
of sub gec (2), namely, ¢ Nothmng in clauses (b) and (c) of sub sec (1) applies
to ” with ths clause, 1t 13 clear that 2ll decrees and orders are not excluded
from compulsory registration but only those which partake of the character

(1) 1 renal Anme v Lakahmi duns (1839) « (I914) 27 Mad LJ 636, 27 IC
26 1A 101, 22 Mad 503 379, averruled by Poorvanays v

(7) Heo the observations of Tehchand, Aundron (1920) 43 Mad 688,
J m Rastunn Lal v Goterdhan 581C 554 FB
Dass (1933) 15 Lab 282 19XC | (1) Walats Ram v Shads Ram (1934)
300, (31) AL 138 Also Chel AL 721, Rajah of Ralakast v
manna v Rama Ran (1913) 36 Venlatappa {1928) 108 1C 873,
ad 46, 121 1C 317, and Raja {8)AM TI3FB

Venkalappa v Roj Thmma
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of the documents mentioned m clauses (b) and (c) of subsec (1) Thusa
decree or order by which partrtion 13 effected of 1mmoveable property of the
value of Rs 100 and upwards is not compulsorily registrable, the transaction
being one to which clause (b) of the section applies, and this is so whether
the decree was passed before or after this Act (s) But a decree or order
which purports to effect a gift of immovcable propertyis compulsonly regs-
trable as gifts fall under clause (a) of sub sec (1)

Decree operating to create a lease.—A lease 15 not within
the exceptjon contained in sec 17 (2) (v1)  The opening words of sub sec (2}
are confined only to documents falling within clauses (b) and (c} of sub
se¢ (1) and they do not apply to leases which fall within clause (d) of that
sub section  The result 1s that a consent decree purpotting to create a lease
requires registration under sec 17 (1) (d), and s not excepted from
registration by clause {(vi) The saving clause has no applicatson to the
case of o lease Thus where by the terms of & solename (compromise),
on which a decree was founded, the plantifi, ordinary ranvat, stipulated
with the defendant who was lus dar raiyat that the latter would contimue
to hold the land 1n swit as lus under ratyat at an enhanced rent from genera-
tion to generation, it was held that the solenama created a new lease, and
that 1t w1s not operatne as a lease unless 1t was registered under sec 17
(1) (d) The fact that the lease was embodied 1n a decree did not make
1t any the more operattye as a lea<e, because sec 17 (2) (v1) excepts documents
falling wathin clauses (b) and (c) and not those fallmg withmn clause (d)
of sub sec (1) of this section () It has been held that where a howla nght
of a tenant was the subject matter of a htigation and a decree was passed m
terms of solenamahs which recogmsed the howla mght asa pre existing
night, the decree did not require registration (¢1)

Judictal proceedings —The Privy Council has repeatedly lad 1t
down as 2 broad general pninciple that documents which form part of judrcal
proceedings do not require registration

(8) TPurmanandas v Valabhdas (1887) 10 Lak, 685, 117 T C 240, ('29)
11 Bom. 506, 513 AL 201, Sarat Chas Ir¢ Das

() DMazar A« Indra Kumar (1920) Sargpns (1922) 27 Cal W N
56 Cal 427, 118 LC 893 (20) 897, 79 1C 257, (24) AC 135
AC 462, Hemanta Ruman Charu Chandra v Sanwbhu Nath
Dt v didnapur  Zamtadarn (1918) 3 Pat L J 207 46 LC
Co (1920) 47 Cal 483, 46 JA | 308, Rampadarath &er ghy Sohrat
240, 53 1C 631, Rajams Aanta Roers (1919) 4 Pat L. J 667,
v Ray humar (1927)31 € W N\ 52IC 20, Sachindra Mohan v
109, 104 IC 812, (27) AC Ramjash (1932) 11 Pat 93, 136
913, Janalwath v Mokendra TC 58 (32)AP 97
rarayan (1930) 57 Cal 775 126 | (1) Jogesh Clandra v Eehard sl Vitra
IC 3,0, (30) AC 84, Attar (1934) 59 Cal L J 328, (34)

Chand s Chandu Lal (1929) A C 709
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In Bindeens Nl v 6n gienian () th st was for pos ewston on the
graun Lehat prevosus prec s s hade migd tad 2 forecosure  The mortga
gere plaade Pt that th dere had boon ansdicd by th pavments thes
Palrale The quesicr was wheth oo thes puvments had <atishod th
decrer and e deperd 1 upon whith £ th wortgagors were hable to pas
s dianteree Inthe ccur of the frredosure procecdmgs the mort
wazere Fad pr o« nted irad ntal petitons pras g for further time  Thes
3 ttie s were wath the consent of the mort gors applying for foreclosure
#ricted ani £ix1 with the foreddo ure record  In each of these petitrons
th t rezicore had welud d podt diem nter <t m calcolating the amount
dveund rihs mortgaze The mort g s rolied on the se admssions and th
mertgaems contondol that the potitions were not admssable 1w evidenc
frwartof res tritim The Privy Coural held that the mortgagecs were
entitled to gmet drews nterest by the terms of the mortgage and that it was
rot peces ars torels upon the sdmisstons made in the course of the foreelnsure
Jroveedmes But thor Lardships added that having heard counsel fully
upon 1}« pomt of regstration they thoucht it night to add that *“ they are
Fatiefoid that the proves ons of section 17 of the (Regstration) Aot do not
a1ils to proper gudicial pro eedings whether consisting of pleadinrs filed
1 the parts < ot of anders made In the Conrt

InPranal tancer Talshmi funee(t)a smt had been filed by reve sionary
heirefor Ianbs which were in the possession of the daughter s daughter of the
deca ol Some lands i whieh the jlaintiffs had sold thetr mterest in order
to finunc  the hityration wire not nclurded m the smt  The suit was <ettle 1
by a razmama te which was annesed a ~chedule deseniptive of the lands
Th land< i suit were moschedul s A to Cand the lands excluded from the
swt wire i ~chedu) 1D By the razinama each party took a half share in
the «chedul A to € lands  Un the same dite as the razmama the parties
exccutid anothir docone nt called an agreement of umron by which the
schedule D lands were also divid d i equal shares  The parties each tool
possession of a half share of all the lands  Subsequently the reversionary
hetrs sucd the daughter s davghter for a half share of the schedule I land~
Ths dan hter v davghtir clomed under the razinama and agreement of
unon, 1 ither of which were registered  As to the razinama their Lordships
said The razinimah i <o far 13 1t was submitted to and was acted upon
Judienally by the larned judge was in itself a step of judicial procedure

not r quirm; regstration and ans oriler pronounced in terms of af

() (dsg8) 257 A ¢ 15 20 Al 171 10 338, hasturs Lal v Gorerdban
Riglibans Sngh v Mahaly Dass (1034) 15 Lah 282, 140
Singh (1903) 28 All 78 Robert IC 300, (34} AL. 138, Han
Munner v Mrs Janes Shinner chand v Vaghumal {1917) PR
(1915) PR 91 311C 537 Claru 78 401C 67u

Cha fra Mira s Sambhu Nath | () (1800) 261 A 101, 22 Mad 508
Pandey (1918) 3Pat T T 200 46
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of the documents mentioned 1 clauses (b} and (c) of subsec (1) Thusa
decree or order by which partition 1s effected of immoveable property of the
value of Rs 100 and upwards 18 not compulsorily registrable, the trausaction
bewng one to which clause (b) of the sectton applies, and this 13 so whether
the decree was passed before or after this Act (s) But a decree or order
which purports to effect a gift of immorcable propertyis compubsorily regis
trable as gifts fall under clause (a) of sub-sec (1)

Decree operating to create a lease.—A lease 15 not withm
the exception contained 1n sec 17 (2) (v1)  The opeming words of sub see (2)
are confined only to documents faling withm clauses (b) and (c) of sub
sec (1) and they do not apply to leases which fall within clause (d) of that
sub section  The result 13 that a consent deeree purporting to create a lease
requuires registration under sec 17 (1) (d), and 18 not excepted from
registration by clause (v;) The saving clause has no application to the
case of a Jease Thus where by the terms of a solenama (compromise),
on which a decree was foundid, the plamtiff, ordmary ranat, stipulated
with the defendant who was his dar raryat that the latter would contmue
to hold the land 1 surt as Jus under raryat at an enhanced rent from genera
tion to generation, 3t was held that the solenama created a new lease, and
that 1t was not operatne as 1 lease unless 1t was registered under <ec 17
(1) (d) The fact that the lease was embodied 1n a decrec id not make
1t any the more operative as 2 lease, because sec 17 (2) {v1) excepts documents
falling within clauces (b) and (c) and not those falling within clause (d)
of sub sec (1) of this section (1 Tt has been held that where a howla nght
of a tenant was the subject matter of a httgation and a decree was passed m
trms of solenamahs which recognised the howla mght asa pre existing
Tizht the decree did not require registration (21)

Judhcial proceedings —The Privy Couneil has repeatedly lad 1t
own a< a broad geveral principle that documcnts which form part of yudicial
proceedings do not require registration

(&) Purmanandas v Valabhdas (1887) 10 Lab 68> 1171 C 210 (29)
11 Bom. 506, 513 AL 291, Sarat Chandra Das 3

() daar Al v Indra humar {1929) Siropns (1922) 27 Cal W X
56 Cal 427, 118 1C 893 (29) 897 9 IC 2.7 (24) AC 135
AC 462, Hemanta human Chary Chandra v Su blu Nalh
Dets v Midnapur Zariindan (1918) 3 Pat L J 200 461IC
Co (1920) 47 Cal. 480 46 T4 308 Rampadarath Singhs Solrat
210 53 I 534, Bmam hants Roen (1919) 4 Pat L. J 667,
v Pap Aumar (1927) 31 C W N\ 2 1C 20, Sachindra Mokan 3
1003, 104 IC 812 (27 \C Runash (1032) 11 Pat 98 136
913, Janalinath \  Vaherdra 1C 51 (3)AP o7
sarayan (1030) 57 Cal. 75 126 | (1) Jogesh Chandra v Drhardil Mitra
IC o0 (3M) AC M, Attar (1931) 59 Cal L J 3% ()

Cland N Chandu Lal (1920) 1C 999
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In Bindeers Narl s Gogregan (u) th <t was for possession an the
sroun 1 ehat previane frecestingy had completed a forecdosure — The mortg
gors plealed tbat that th deeres bad b on satished by the pavinents they
tralrale Tle gquistien was wheth rothes pavoents had satdied the
dees eoand e deprrd d npo wheth 1 th moregagors were lable to pas
3 drinanteree In the cours of the foreddowre procecdings the mort
wazoms D ad prosented arenlental petitions pravng for further time  Thes
Peutior s wore sath the consent of the morteizors apphyng for foreclosure
Franted anl filsd with the forectosure rcord  Inocach of thise petitions
th 1 ortzagore had weluded podt diem antorost e ealculiting the amount
due wr ! rthe mortgrze The mortoagees rohed on these admastons and the
1 oartgar v contended that the petitions were not admissble o cvdene
for mare of reanstration The Prvy Cour ool held that the mortgaeds were
entitled to poet diem interest by the terms of the mortgage and that it was
not neseccary torels uj on the adimsssions mude in the c ourse of the forcclosur:
proceedings Bot ther Londships addod that hsving heard connsel fally
upen the pownt of regstration they thought 1t right to add that  they an
«atisfied that the provie ons of section 17 of the (Registration) \ct do not
atily to proper judicial pro cedings whetler consisting of pleadin_s filead
by the parte < ot of orders made by the Court’

In Pranal tnpeex Talshma Innce(t)n =ut had been fildd by res e aionary
hera for lan 13 shuch were m the posscsaon of the daughter s daghter of the
decer el Some lands i which the lamtifs had sold thew mtcrest i ordor
to fininee the litigition were not eluded 1n the swt The suit was wtilol
b\ a razmuna to which was aunexed a schedule deseriptive of the Iand«
Th land<n suit sare mn ~chedules A to Cand the lands excluded fron th
swit were gn schedule D By the razinama each party tooh & half shinrpe gy
the «cheduls \ to Clands  On the same date as the razmamn thy Pertics
exccnt d anothier document called an agreement of wnion by wlyl th
schedul D lands were also divided 1n equal shares  The partics cucly fou]
possesion of a half share of all the lands  Subscquently the 1o v ranney
haars sued the daughter s davehter for a half sharc of the schedu) D ands
The dau hter s daughter clumed under the razinama and BECCCent of
unton, neither of which wore registered  As to the rezinama theye "”"MH; ¥
saxd *The razinamalt 1n 5o far as 1t was submutted to and wax ted upan
judically by the learned judze was in ttself a step of yudiin] DProvedne
not rcquning Tegistration, and any order pronounced 4 fis of o

) (1808) 20T A 9 15 2041 371, 1C 358, hasturs Jaf -
&) Raghwlans  Stagh v Mahabir Dass (1038 1% lm,v r,/’:.,nuu
Swgh (1803) 26 AN T8 Rodert 1C 300, (31} Aq “- L, 1)
Stenner v Mrs James Skevner chand 3 foghumat () 43 Hor
(191% PR 91,31TC 537, Charu 78,40 1C 615 017) PR

Chandra Widra v Sambhu Jath | (1) (1899) 26 T A 10y, o
6 L2

Paidey (1918) 3Tat T J 255 4 2 Mat tos
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constituted res judicata, bmding upon both the parties to this appeal, who
gavetherr consent to1t” Therazinama only referred to the schedule Dlands
by way of remark and did not declare title to 1t and the Judges order made
no reference to these lands  The title to the schedule D lands was declared
1 the agreement of union which was not submitted to the Judge The
Privy Council therefore held that as 1t had not been registered 1t« stipulations
were meffectual to create any right title or interest 1 the schedule D lands
But therr Tordships further observed  « If the parties after agreemng to
settle the swt of 1885 on the footing that thev were each to take a half share
of the lands mnvolved mm that swt, and aleo a half share of the lands now
m dispute had informed the learned jndge that these were the terms of
the compromise, and had mvited him, by reason of such compromse, to
dispose of the conclnsions of the smt of 1885, their Lordships see no reason
to doubt that the order of the learned judge, 1f 1t had referred to or narrated
these terms of compromise, would have been judicial evidence, available to
the appellant, that the respondents had agreed to transfer to her the moiety
of land now in dispute ’

Lastlv in Hemanta humary Debi~  Mudnapur ZamindariCo (u) where a
decree was passed 1n terms of 2 compronuse, the Privv Council held that as
the decree incorporated the terms of the agreement of compromise, registra
tion of the agreement was unnecessary

Even before Bendeshri’s case the Madras High Court had held that a
compronuse which recited an oral agreement of charge on1mmos eable property
wasn the nature of a prelimnary contract imtended to be perfected by another
document as 1ts mtention was not to itself create a charge, but to obtan
a decree (z) Againn a Punjab case (y) execution proceedmgs on an mstal-
ment decree on a bond were compromised, the axrangement being that the
decree holder should give time and that the judgment debtor should secure
payment by a hypothecation of his jagheer income The Court held that
the compromise did not require regstration as the arrangement only became
complete on the Court s approval

Judicial proceedings and the amendment of clause(vi) —How far
the amendment of clause (v1) 1mpinges upon the prmeiple that judicial pro
ceedings are exemptromregistration 18 a question that has not yet been fully
discussed 1n the decided cases As to decrees other than consent decrees
the law remains as 1t was  But as to consent decrees the prineiple vields
to the express enactment requnng registration of consent decrees if they
comprise tmmos eable property other than that which s the subject matter
of the smt The application of the principle generally amses m the case
of p and will be dered 1n the succeeding paragraphs

(w) (1919) 46 1 A 210, 37 Cal 484, 53 Mad 103
1C 534

() Sardar Amar Singh v Basua Val
{x) lppasami v Manikam (1885) 9 (188 P R 51




RIGISTPADTE DOCUMENTS 01

Petition of compromise may only bea recital A petition af com
fro e may onlt be a statament for the infemation of the (ourt that
certain terme have been acreed apon secomypanted with a request to dismess
e sut or ta pase s decres in terms of the scttlement  In such cases 1t
1o merly 8 reital of & fact and no question of reastration avses The
putionan Vamtfa Pillas s Jeevarot! ammal (+) was a petition of this nature
A dipute m mutation proceedings was cettld by an oral mft on the 8th
Getrber A petiion wae presented on the i0th October nforming the
Cclecter «f the mit having b nmade  There was no question of the petition
requinng ren<tration ut the Pnsvy Councd held that under sec 91 of the
Inhan Latlenee et the peution could not b used even as evidence of the
it Yaving beenmade  Another instance 1 the Punjab case of Prabh Dayal
vV Gurndl (o) An execution proceeding was dismsed on a petition
Presented to the Court stating that the matter had been settled by a mortgage
The Court hedd that the potition did not requitre registration as it was  merely
a reoital of o contract independentls entered wnto In this case as oral
mort,1.es arc valul in the Punjab the Court held that <ec 91 of the Indian
Eudenn Act was no tar to the pctition bang sdimtted as evadence of the

mort,ape  Other instances of petitions which are mere recitals oceur m the

unds mne ted cam s (b)

Pctition of compromise may be a document described ins 17
(1) — A v ution of com) romise may however be the only writing embodying
the terms of the agrecment It may be the agreement of compromuse
reduced to the form of & document as 2 formal record of the arrangement
In that cawe if 1t affects land 1t may be lut by sec 17 (1)  An nstance of
such a petitron 15 that i Hen ania Runare s Mdnepur Zamwndare Co ()
where the terms of the agreement which declared a night to retan possession
of th lands 1n suit anl a contingent night to a lease of other lands were

embodied 1 the petition of compromuse
A4 to petitions of comprome of this class the question anses how far
151t exempt from registration as being part of a Judicial proceeding It wall
L eony anent to conader the law as 1t was before the amendment of ¢l (v1)
and as 1t 13 sinee the amendment
Petitron of Compromse —How far exempt before the amend-
ment —Bufore Hemante hunan g case 1t was suppesed  that if the
28> 43 Mad 244 VWawr Al v Asa Ram (1894)
| P R 8o Rharr ul mssa s Baha
@) (1902)P R 93 dur Al (1906) P R 2" Vurp,
< (1) Pay Coply T Il Bam (18°9) Dhar 5 Gobtyd Ran (1914) P R
51 A1 79 (28) A A 841 Balleo 20
Saghy Ldal Sngh (V1) $3AM | () (1019) 46 T A 240 47 €al 45, 53
1, 8 1 C 732 Ditatbar 3 1 C 53t
Ldik b (1007) 12 Cal W N\ 59

(2) (1019) 46 ¥ A
531 ¢ %01
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compromise incorporated 1n a decree related to lands outeide the scope of
the smt as well as to Jands within the suit 1t requred registration and
could not affect the title to lands outside the swt (@) But after Hemanta
Kumari s case these decisions were overruled by a Full Bench decision of the
Madras High Court {¢) The propositions deducible from the dectded cases
were —

(a) 1f the compromise 13 incorporated mn the decree the petrtion does
not require registration even though 1t compnses land outside
the scope of the suit (f)

(b} 1f the compromise includes land outside the scope of the sutt and
that part 13 not embodied 1n the decree, the petition 2s to land
outside the suit requires registration (g)

(e) if the compromuse relates enly to the lands in swt and part of 1t
15 not embodied mn the decree, that part must be registered (%),

(d) 1f the compromise 15 not embodied 1 the decree 1t must be
registered (1)

All these proposttions mav be summanzed 1n the general statement
that the corapromise 15 exempt from registration only so far as 1t 13 acted
upon or 18 covered by the decree  The compromise may embody a transac
tion of gift or lease and 1n that case the decree based upon 1t would require
remstration  See note ‘Decree operating to create a gift’ at p 87 and note

Decree operating to create a lease” at p 88  The registered decree would be
suffictent evidence of the gift or lease and there would be no necessity to fall

(d) Chelamanna v Rama Rao (1913)
6 VMad 46 12 I C 317, Rajeh
Venlalappa v Rgah Thimma
(1914) 27 Mad L. J 646 271 C
37

(&) Poortanap 3 Kundron (1020) 43
Mad €38 W8I C 554 B

() Heranta Awan v Midnapur
Zanindan Co (1919) 46 I A
210 47 Cal 480 53 T € 53¢
S1shs Bhusanv Han ¥ arain (1921)
48 Cal 1009 661 C 705, (21)
AU 202 Raghubans +  Vakab r
{1905} 28 ALl 78 Gobund s+ Dwarla
Nath (1908) 0 Cal 837 \atesa v
Vengu (1910) 33 Mad 102 31 C.
0L Suadarrele v Vuthunamy
(1810) 20 Mad L. J 779,31 T C
20 B ssemcar v Mahadeo (1916)
1Tat LJ 208,361 C 290,
Auruy Tepo (1918) 3 Pat Lo J
43 43 1 C 248, Charu Chandra

~ Sambhu Nath (1918) 3 Pat L.
J 255 46 1 C 308, Sebun v
Sats (1933) 12 Pat 3,9 1451 C
L, (3% A P 306 Manekcland
 Ganeshial (1933) 35 Bom L. It
588 1157 C 582 (33) A B 208

(9) Pranal dxme s Lakshme Anme
(1899) 26 T A 101, 22 Mad. 508,
Hary Virod {1921) 33 Cal L. J
437 438 61 1 C 687 (2 A. C
383

(%) Pathe s Esup (1906) 20 \ad 364,
Rushs v Swmen (1910) 32 Al
206 51 € 234

) Muthaym < Venkataratanam (1902)
20 Mad 523, Deols v Adla
(I887) T R 6, Ghulam v
Ghulam (1923) 4 Lab 263,751 C
461, {23) \ L. 581, Sheo Prasad
v Vawal Aushore (1929) 27 ANl
L.J 487, 1161 C 871
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Tack on the compronnse  In the smt i whieh the pehtion was presented
there woul 1 be noneces sty to renster the petition of compromise for it woukd
Yo part of 4 udienal proceeding - The questron of rensteatton of the petition
coald ¢nlv anse if the decrec were not renstered ind 1t became necessary
tous the petstion of comprannsc as (videnee of the wift or lase i aninde
pendent jroceedimgz In such a caso, it 1s subnatted that if the petition of
<omprom e were not fonstered e 49 would be a bar toats use as an
in trument of kase or as evidene of a g@ft or Jose

Petition of Compromise —How far exempt after the amend-
ment.—Siner the smendment of <Juse (Vi) a consent deerce comprivng lands
cutade the scope of the st must e reastered Suck consent decrecs there-
fore «tand on the same footin. a~ deefues operating to crerte a lease or a gift
But 1t 13 submutted that ¢ven though the decree must be registered the
<comjromise leading up to thy decree 1s still part of a judicial proceeding
an does not require reistration i e wut e awdack s piled  In Sabine
N Sare (7) the learned Jud_es sud 1t 15 inconcen al le that the legistature
«xempted a compromuse decree from reastration provided the compromuse
1~ within the <cope of the «uit, but intended that the compronuse petition
atsc)f should require registration”’ It 1s equally inconcenable that the
Je.alature directed the decree to be registered when 1t went beyond the scope
of the smt, and intended that the compromise petition should also be regis
tuad  The tered decree 13 suffi evidence of the transaction and there
15 no occasion to fall bach upon the compromise petition  Thas might occur
1f the decree were not remstercd and it were sought to use the petition n
some mdependent proceeding In such a case 1t 1s submitted that <ec 49
would be a bar to the petition being used as the transaction or as evidence
of the transaction  In Sabutre v Savi (£) the learned Judges pointed out that
there 15 a distinction between a petition beng used m the Court 1 which
1t 13 presented and its bemng subsequently used in another Court for the
purpose of proving the night

Embodied in the decree.—It 13 not necessary that the decree should
repeat the terms of the compronuse  The decree may merely say “Smit
decrecd 1 terms of the compromise’ (1), or “Parties liave compronused ,
m accordance with the terms of the compronnse the smt 15 dismissed”  In
such cases the terms of the compronmse must be deemed to be mncorporated
1 the decree (s2)  Where the Court does not refer to the compromuse in 1ts
decree, the compromuse, although mentioned to the Court, cannot be
deemed to be embodied 1n the decree (ml)

(7) Sabitrs v Sau (1033) 12 Pat 359, | (1) Jas Lag v Alhance Eml. of Simla

601, 1451 C 1, (33 A P 300 (1930) 12 um L J 13, 128
(k) 12 Pat 330, €03, supra 1C 300 (30) A L. 800, Madhub

o Jagaduh v Rasih (1925} 30 Cal Ta -‘Imfu (193") 135 L C 203,
¥

A L2

N 307,961 € 703,( 260 A C | (m1) ommt Assignee of Uadras v Subba
(311 % M 697
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Petation of compromise in execution proceedings —Thesame
prnciples apply to petitions of compromise 1n execution proceedings  Some
of the cases cited were compromises filed ;n execution proceedings (n) The
Allahabad case of Suryu Prasad v Banan: (o) 1s a good illustration of the
present las  In execution of a money decree the land of the judgment
debtor A was attached A sold the land to B who objected to the attach
ment A compronuse was come to by which B was allowed to remamn
1n possession of the land and Bpromused to pay the decretal debt and hypothe
cated the land to secure payment The compromse petthon was filed and
the execution applcation and the objection were both dismissed In a
subsequent proceeding to enforce the hypothecation 1t was held that the
petition was not admissible for want of registratron It will be observed that
the petition was admutted in the execution proceedings though not regtstered
but as 1t referred to land outside the scope of the decree under execution 1t
could not be referred to 1n a subsequent proceeding as an mstrument of
hy pothecation

Petation of compromise mn mutation proceedings.—A petition of
compronuse filed 1n a mutation proceeding 1n a revenue Court may only be 2
statement giving mformation to the Court of an already completed trans
action or 1t may be n formal record of the arrangement entered into by the
parties  In the former case no question of registration anses {p) In the
latter case 1f 1t 15 & document described 1n sec 17 (1) 1t requures registration
even though 1t be a record of a famly arrangement (g), for a faruly arrange
ment though not a transfer of title 1s a declaration of titfe  In two cases
hownever the Allahabad High Court held that such a petition of compromise
was exempt because 1t was a family arrangement (r) In the cases cited
above the question whether such a petition when acted upon by the Court
was exempt as part of a Judicial proceeding was not considered  On this
pomt there 13 a conflict of decisions  The Allahabad High Court held 10 one
case (s) that the petition was a step of Judicral procedure and m another that

() Sarder Amar Singh v Baswa Wal
(1885) P R 51, Prabh Dagal v

43A1'1 581 C 73> (21)A A
248 Bhagnt v Madho Prasad

Gurmukh (1903) ' R 98, Poor
tanaye v Aundron (1920) 43 Mad
688 681 C 5a4} B

(o) (1839) 2 All 481

{p} Satrohan Lal v \ageshar Prasal
(1816} 30 I € 570 Ram Gopal
v Tulshi Ram (1029) 51 All
"0 (23} A A 641, Ghand Rar v
Vukh Lal (193%) 70 All 31 102
T €002 (27) A A 616, Balkin
war v Sunder Lal (1920} 43 All
213 90T C 992 (26} A A 173
Balleo Singhs U dal Singh (1921)

(31)A O 4c2

(9) Ram Copal v Tulshy Ram (1929)
51 Al 70 {28)A A 681, Vst
Bhagawen Devs Shib Singh (1930)
1261 C 345 (30 A A 341,
Pustan Al v Vst Gowra (1911)
33 A1 100

() hoklav Pran Lal(1913)3,All 502
21T C 29, Daya Shandar v Hub
Lal (1015) 37 All 10> 27 1 C
197

(8) Faldeo Stagh v Ldal Singh (1921)
43411 1,581 C.732
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itwasnot () The Chaef Court of Oudh halls that the petition 13 evempt
& a judienal procesding (1) rehving on o dictum of the Privy Couneil that
Jroceedinge i mutation eavef pot ju hen) are at any rate quas judieinl {t)

Petition of compromise in testamentary proceedings —The
innaples govermng peitions of compronns fited m el smts apply also
to thowe flnd 1n testamentary proceedings 1 apjlus for probate of a will
B filex a caveart  Subasquentls foand B prescnt a petition to the Court
*tating that 1y have compramwd the st and that { and B should be
ecqually entithsd to certun mmoverble properts of the value of Rs 500
No order 1< made on the petiton the Court ~avin that 1t cannot act on 1,
The petition 15 not registered B

ani yrob ateae directed to be tned to |
The petition not being

then s ot clainng a manty of the property
remtered, sq mnadical Ie n evidence to prove Bs claim, having regard to
tee 49 of the et ()

Petition of compromise in crimnal proceedings —The principle
of exemption of documents which are part of judicial proceedings cannot be
a11bed to cnminal proceedings for a entminal Court has no Junsdiction to
make orders declanng title to land  In a Caleutta case (z) 4 in eriminal
proceedings which he had instrituted against B filed a petition withdrawing
the [roceeding as the dispute had been compromused The terms of the
comy romise were rtated 1n the petition and were that A should allow B to
Timaim in posscssion of the Jand i dispute for a perred of mne years at a
specified rent and that the razinama should be treated as a lease The
complaint was withdrasn and subsequently A4 sued B for the rent
Maclean, C J, hcld that the petition being unregstered was not admissible
1n evidence as a lease  The learned Chief Justice added that “if this
Petition had bLeen filed 1n a el proceeding and the petition had been
followed by an order or decree, wlich embodied drrectly or mdirectly, its
terms  then it would not liave been necessary to have had 1t registered »
This Judsment shows that the principle of Bindeskrs 8 case has no application
to enimunal proceedings, but the judge omitted to notice that a decree
embodying a lease 13 not exempt {rom registratton  See note ‘ Decree
operating to ereate alease "at p 88  In a case from Oudh () 2 compromise
filed 1n a enminal proceeding was admitted m evidence though unregstered
as the value of the property was less than Rs 100  The apphcability of
Bindeghre s case was not conadered

(0} Jagrani v Buaheshar (1916) 33 All (1916) 43 1 A, 212 33 AlL 623,
366 351 C 701 361 C 104

(w) Trloks Nath v Rari Manorath | () Rals Charan v Ram Chandra
(1932) 7 Luch 32,1321 C 537, (1903) 30 Cal 783

( 31)A O 296, Sttle Baksh v Jung {z) me_] v Aedar Math (1908) 35 Cal

Bahadur (1933) 8 Luck 693, 145
1C 805 (3)A O 347 [ Ja.mmn Vata Dm(lom usIC
16

{) Sadik Husartn Akan  Hashim Al . 867, (3H A0

S.17
) (vi)
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Security bond under C. P. C, 0. 41, r, 5—A secuntty bond under
O 41, r 5of the Code of Crvil Procedure hy pothecating immaveable property
of the surety does not require registration (z) This1s on the prmeiple that
proceedings of Courts do not require registration See note * Judicial
proceedings” at p 88 ‘Tt makes no difference that the terms of the
bond are not embodied 1n the order of the Court, for the mghts under the
bond only come 1nto exstence when the Court accepts the bond (a) Ths
principle wag o1 erloohed 1n a contrary decision of the Madras High Court (b)

Assignment of security bond under € P.C., 0. 32, r. 16 —An
assignment by the Court of a secunty bond under O 32, r 16 of the Code
of C1n1l Procedure for the purpose of realization by suit 1s merely an order
of the Court and does not require registration (c}

Assignment of mortgage decree —See notes under the same head
tosec 17 (1) (b) on p 47 aborve

Award —Sec 17 (2) (31) asamended provides that nothing i clauses (b)
and (c) of sub sec (1) applies to anv decree or order of a Court except a
decree or order expressed to be made on a compromuse and comprising
1mmoveable propertv other than that which 13 the subject matter of the smt
The amendment was made by sec 10 of the Transfer of Property (Amend
ment) Supplementary Act 1929 The clause as 1t stood before the
amendment provaded that nothing mn elanses (b) and (¢} of sub scc (1) applies
to any decree or order of a Court and any auard

The effect of the amendment 18 that an award which emboaies & trans
action under 8 17 (1) (b} or (c) 15 no longer exempt from remstrattion  Such
an award must be registered and 1s invahd if not registered  If appheation
13 made to the Court to file 1t, the Court must reject 1t for want of
remstration (d)  In 2 Peshawar case such an award was held not to require
registration because 1t was subsequently embodied mm a decree (€) It 1s
submutted that this 13 wrong for the award was not made 1n 2 judicial pro
ceeding  An award Tequires registration if it 1s made under the Arbrtration
Act or if 1t 1s made without the intervention of the Court under Schedule II,
para 20 of the Civil Procedure Code  But an award made on a reference by
the Court under para 1 of Schedule IT 1n a surt or under para 17 on an

() hasturs Lals Coerdhan Das (1938 | (¢} Pum Saran v Yudhstir Frawal
15 Lah 282 140 1C 300 (34) (1931) 53 All 786 133 ¥C 904
AL 138 FB overruling Lahore (31) A A 389
Spuning & lhen g Vills Co ©
Litery Chand (1019) PP 122 3 | (d) Bachelan Lalv Narottam Datt (1032}

1C 463 Jayajpas Shirangowda P
:l'?s")gl\r’yf Tom 732 107 1C 710, (93) AA 59, Juendra \ath y

@ 19 Lab 292 suprm \agendra \ath (34) A.C 815
5 Lah 232

%) Nagarwrw v Tungatur (1903) 381 | () HMukam Chand v Lol inda Pam{1933)
Mad 330 146 1C 1034 (33) A Tesh 83
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agreeremt dopcder s part of a il 1al proceading ind would, tt 1< submatted,
beexer pranter the ml an B febres ere (el)

In eav s deni ¥l bef rothe amendment of (hase (4) 1t was hedd that
Mananl 1o n o e loan anard leewn the art s hnve woned it m
tGen o awnt () or beowe the partis hd aceed to ats terms before

the awar i waen ade (g}
SEC. 17 (2) (xi)-RECEIPTS FOR MORTGAGE CLAIM.

Earlier entctments  This clue corrosponds with ¢l (n) of sec 17
f At Ff 17T €1 n) woas anserted i that «oction by Aet T of 1556

Receipt for payment of money due under a mortgage,—This
clanw did not occur n cec 15 of the Reastration Aet 3 of 1877 1 ongnalls
11vd 1t waxansrted f 5 the fiest ting 1o that cection as ¢l (n) by the
Smonhing At 7 of 156 Bofore th anvndment  the only elwse which
coull aprly to recapts for | avment of money due under mortgages was
ol () cfrubwe (1) of the | ent wetin Thare were several decisions
under that clauss relating to such rieeipts  The objeet of the amendment
Was to puperand  the d <rsions of the Allahabad Hick Court in Dalep Singh
\ Dyt Prasal (hy anl Imdal Hwmn v Taoadded Husan () o
was bl in those ¢ teos that ainerc reeerpt for pay ment of money due under
a mortga_e required ronstration under o (¢) though it did not i atself
purport to it or extinush the mortygee s Interest 1n the mortgaged
Property The reason gven was that payment of money due under 2
1ortza e, whether it was pay ment of the whole or part of the martgage deht,
extim,turched 1peo fueto the mortfagee s interest 1n the property to the extent
of such pavment It was alvo held mn those cases that such payment was
* payment of constderation on account of the limitation or extinetion * of
the mortgagee s right within the meaning of ¢l (¢) But even before the
Amending Act the decision in Dalip Stngh v Durga Prasad (3) was dissented
from by the High Court of Madrasn Verkayyar v Venkatasubbayyar (1),
and by the High Court of Bombay Shadlingapa v Chenbasapa (1), and 1t
was eventually overruled by a Full Beneh of the Allahabad High Court 1n
Juran Al Beg v Dasa Mcl () decided 1 1886 In Jwan Al's case

1t was held that neither an end ona gage deed acknowledging

(1) fee Jitendra Dath De v Magendre | (9) Waur Al v Mahbub Ab (1917)
Math (*34) AC 815 PR 10,22 LC 412, Tare Aanta
) Wamr Ab v Makbub Ab (1917) v_Ras Kushors (1910} 13 Cal. L.J
PR 10 22 1C 412, Yemnaa v 158,61 C g1
Tesanshudapps (1927) 20 Bom | (R) {(1877) 1 AlL 442
LT 207, 101 JC 3l (2D AB | (9 (1884) 6 AlL 335
656, lso Mast Jasode v Punit | (3] (1877) 1 A 132
Srngh (1034) 146 1C 937, (34) | (1) {1881)3 Mad. 53
AP 48 but the report does not
disclose the date of tho award

s.1
(2) (i)
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the payment of the whole or any part of the mortgage debt nor any other
receipt for payment of money due under a mortgage lumted or extinguished
the mortgagee s mterest i the mortgaged propert), unless the endorsement
or Tecelpt purported on the face of 1t to Jumit or extingish such interest
In other words that a bare receipt for payment of money due under a
mortgage did not carry with it any lintatton or extinction of the mortgagee s
interest In the property  Such a recerpt, as held in the Bombay case above
riferred to only modified the account between the mortgagor and mortgagee,
and 1t didd not therefore require registration and was admns 1ble 1n evidence
to <how the state of the mortgage account (1)  In the <ame case 1t was
al o held that mere pavment of 1 mortgage-debt whether 1t was payment
of the whole or a part thereof could not be sad to be payment of
conxderition on account of the lumtation or extinction’ of the
mortgagee s terest m the property  The reason gmiven was that the term

considerition  1n el (c} mmphed that the person himself to whom the
money was pud [that 18 the mortgiree] linmted or extinews hed his interest
m the properts 1n consideration of such pavment whereas such lumtation
or extinction (if there could be sud to be ant) as re ulted from the pavment
on account of the morteige-debt was the legal consequence of sueh pavment,
and not the act of the mortgagee (0}

The j resent clan ¢ 18 m conformuty with the deer won of the Full Bench
m Jucan 4l Begy Basa Val(p) It does not contun the word  conudera
tion  which occurs m el (¢} and on which sn additional argument was
Laed 1y Surgent €J in the Bombat evse relerred to above m <upport of
the 1 w that 4 semple recapt for pavment of moncy du und r a4 mortgage
did not require conuderation  The enly test under the presint clanse s
whether the receipt purport to extngumish the mertevee  If it does,
it requires reer tration but not otherwie  But 3t 1 not clewr whether the
extinction <houll be of tle whol of the morteraz secunity - Suypo @ two
properties \ and B are morteaged to <seurc pavment of Rs 1000 and the
mortgazor pavs R 400 and obtans a recerpt from the mortgagee 1 the &
terms 1 hereby acknowledee pavment of Re 100 part of the mortzage-
dett and red ase propeety \ from the mortuse Dows the recay t requine
regutration und rothis clawse T the eas were governed ool (0) the
recerpt wonld requine et tration as lirnfin @ the MortRaged s mtcrest in the
mortgaged propertic  or as ertmpnding his b toan ats entintyan
one of the morteared propernies Tt1 submutted that the recapt mut be
remt tered und r the present chiuse al o asar purports o axtmpadh the
mortgace an one of the propurties it antmty  Suppes now that there

() Simmpr v Cherdasmapa (1950) ] ¥oOUab omad (INT1 0 W R 334,
4 Bim, 233, 23 s,

() (I80) 4 Fom 23, 23\, expra
Texdovwrr v Jealztsnatduryar | (£} (IN) 8 ML 10N 114 wheen the
(SN IMAL S Sleakd Gagenfar cathee fan Ate reviewnl,
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13 only ane properts mortgaged ta secure payment of Ra 500, and the mort:
gagor pavs Rs 200, and obtams a receipt from the mortgagee 1n these terms
“1 hereby acknowledge payment of Rs 200, and agree that the property
<hall henceforth stand charged with payment of s 300 only and interest ™
1f the case were governed by cl (), the receipt would require registration as
Tuntting the mortgagee s interest 1 the property This seems to follow
from the decistons i Shidlingapa v Chenbasapa (g) and Juwan Al Begs
case referred to above (11 Under the present clause, 1t 1s submutted, the
recerpt does not require registration as 3t docs not purport to extmguish the
entire mortgage This view 1s supported by the deaiston 1 Sre Ram v
Kesrs Mal (s), but 1t 15 opposed to the decision m Gobardhan v Jadunath (1)
The latter decision, 1t 1s submutted, 13 not correct
The result 15 that a receipt for payment of money dne under a mortgage
does not require registration under this clause if 1t does mot purport to
extingnsh the morteage (1)  But 1t does require registration, 1f 1t purports
to extioguish the mortgage () The present clanse does not refer to the
extmetion of the mortgage debt but to the extmetion of the mortgage 1teelf
Extinction of the mortgage debt does not 1pso facto extingush the mortgage
(7) (1850) 4 Bom 23» ‘ (1930) 8 Ran, 207 126 I( 218,

(7 Juran Al v Brsa 3al (1886) 9 All (30) AT 277 Gopalscam v

108 [F B] | Aalyana (1920} 48 Mad LJ loo,

85 IC 433 (22) AM 348 s

() (1890) 18 All 338 ungushing Lalshmana v Chencl u
(0 (1913) 35 All 202 191C 449

ramayya (1917) 3¢ Mad LJ 79,
() Jiwan 4l Beg v Basa Val (1880)

414 1C 132 Pranballe Saha v
9 All 108, Shdlingapa v Chen Bhagatan Chinfra (1933) 37 Cal
BN 424 14> IC 657 (33)
AU 88 Bal Voland\ Ram Lal
(1931) 133 TC 867 Ramchandra
v Aailas)handra (1931) o8 Cal
532 133 IC 700 (3L)AC 667

tasapa (1880) 4 Bom 23,
Venkagyar v Venlatasubbayyar
(1881) 3 VMad 53 Annape
v Ganpatr (1881) 5 Bom 181

Gurdwl v Jauhn {1882) 7 AW
820, Uppalalands v Kunnam
(1896) 19 Mad 288 Arshnan v
Raman (1897) 20 Mad 484

Aeetamam v Subaducu (19°0) 43
Mad 803,601C 255 Srt Raren
HKesrs (1806) 18 All 3338 Gunga
Balhsh v Jagannath (1901) 27
All 30> Lakshman x  Damodar
(1900) 24 Bom €04 Shed
Qugunfur Ah v Vahomed (1873)
20 WR 33%, Byrqy v Pura
(1015) 42 Cal 56, 24 IC 206
(PC), Shndhar v Janak (1924)
26 Dom LID 486 80 IC 415
(2 AB M7, Wuhemmad
Hussmn v haram Hah (1929)
10 Lah 709, 118 TC 533, {20)
A L.312, U Tha Daungv g Cho

() Imdad v Taseddul (1884) 6 AlL

335 as expluned in (1886) 0 All
108 bt p 113 Vakedap v
Tyankejs (1876) 1 Bom 197,
Basawa + Kalkapa (1878) 2
Bom 489, Ramapa v Umanna
(1883) 7 Bom 123, dntap v
Dutayy (1894) 19 Bom 36 41,
Parasharampant v Rama (1910}
34 Bom 202, 4 ¥C 583, Gobar
dhan v Jadunath (1913) 35 Al
202, 19 1C 449 [not gond lan],
Valamad Rasam v Rany (1907)
9 Bom LR 204, Mand Lalv
Gurduta (1902) Punj Tlec No 99,
Juale Prased v Mohan Lal {1928)
48 AlL 705, 97 1C 162, (26)
AA 693

s.17
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It follows from what 1s stated above that a receipt which merely shows
the state of account between the mortgagor and mortgagee does not requure
registration (#) Nor does a receipt which purports merely to be a settle-
ment of the mortgage debt hetween the mortgagor and mortgagee ().
A receipt winch purports to show that what was reallyagreed upon between
the parties was simple and not compound interest does not require
registration () It has been held that a document whereby a usufructuary
mortgagee admits that the mortgage debt has been satisfied out of the
usufruct and restores the land to the mortgagot’s possession does not require
remstration (z) , but this seems to be a case on the border ine  In a Rangoon
case (a), a document was executed by the herr of the deceased mortgogee
which purported to give credit to the mortgagor for a part of the prineipal
and interest 1n consideration of the mortgagor paying all expenses
m connection with the litigation relating to the cstate of the deceased
mortgagee It was held that the document did not require remstration, the
Court observing that there was a clear distinction between the discharge of a
debt and the extingmshment of a mortgage though one may be the result
of the other In an Allahabad case (b) 1t was held by the Hizh Court of
Allahabad that a receipt whereby the mortgagee gave up a part of the
principal and interest in consideration of services rendered by the mortgagor
to hun required registration, the reason given bemng that the receipt pur-
ported to extingmsh the mortgage fo the extent of a conswderable portion of
the mortgage debt This deciuon, 1t 13 submitted, 1s not correct The
receipt did not extingwsh the mortgage, that 1s, the ukole mortgage  The
words of ¢} (1) are “ extingmish the mortgage,” not extingmsh the mortgage
n whole or wn part (¢¢ Moreover, 1t 19 incon=istent with the deciston
Kailash v Sheikk Chennn (d)

Tilustrations

(a) A receipt endorsed on a mortgage bond by the mortgagee runs
m these terms  *“ Paid on the 21st December 1831, Rs 3,500 " (part of the
mortgage-debt) The receipt does not require registration  Jwan Al
Beqs Basa Mal (1886) 9 All 108

(#) Shdlingapa v Chenbasipa (1880)) (%) U Tha Daung v a Cho (1030)

4 Bom 233, 238 8 Rang 237, 126 1C 218, ('30)
() Lalshman v Damodar (1900) 24 AR 277
600, Uppalalands v | (b) Gobardhan v, Jadunath (1913) 3%
Aunnam  (1896) 19 Mad 258, All 202,19 1C 419 Tho recerpt
Sass Rushan s Ram Chandra Das i3 not set forth m the Teport
(1931) 35 Cal W 861, 1351 C Tt 34 not clear whether the words
871, ('31) AC. 136 * againat tho mortzaged property™
(y) Aailash v Sheilh Chennu (1015) 42 i the last paragraph on p 203
Cal, 546,301 C 804 appeared in tho receipt
() Bujane Kanta v, Al Naoz (1920)| (6} Sce Sn Ram . Kears (1806) 18 AlL
66 Cal 010, 122 1C. 193, {30) 339, 310

ACTY (d) (1915) 42 Cal. 516,30 L.C 804
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{b) A\ recapt passed by a mortgagee to the mortgagor 15 1n these
terms  “I have this day recened pavment from jou of Rs 350
for princapal and ynterest on account of the mortgage debt I have excused
pavment of balance of mtirest  Nothing remams due under t7¢ mortgage’
The receipt does not require regutration It does not on the face of 1t
purport ta extinguish the mortgnge  Aedamanr v dukaduan (1920) 43 Mad
803, 806 60 TC 255 SesTayya v Subbamma (1698) 8 Mad LJ 29 Hare
Naramn v Auswn (1910) 37 Cal 589 594595 6 IC 159 Suppan Cleitr s
Y egnanarayana (1932) 136 1C 317 (32) A M 141 Sec 11l (e) below

(e} A recapt passed by a mortgagee to the mortgagor runs mn these
terms T have recened Rs 500 i full satisfaction of the mortgage debt
and I il return the title de dx to vou  The receipt requires registration
as 3t purports to extinzuish the mortgage Juala Pra al sy Uclan Lal
(1926) 18 All 705 07 T( 162 (26) \ % 693

{d) An endorsement mide by a mortgagee on a mortga_e deed seleasing
the mort jaged property 1 consideration of a cash payment of Rs 300 ruqurres
registration  Parasharampant v Rame (1910) 3t Bom 202 4 TC 548

(¢) \ recept passed by a morteagee to the mortgagor 15 i thee
terms The mott, age bond 1s returned  No mones ramurs duc The
Tecupt requures registration s 1t purports to extu gqwish th nortyage  Juala
Prasaly Mohan Ial (1326) 48 811 705 971 C 162 (26) L A 693 dissenting
from Prar: Laly MalTan (1912) 34 AlL 5% 16 1C 179 Adsannddin Monda
v Acmatulla (1932) 36 Cal W\ 738 142 TC 517 (331 A ¢ 198

(f) A passes a receipt to B an these terms You shall tale this as
a receipt for the discharge of +he hyvpothecation deed  The High Court
of Madras has luld that the receipt though 1t may eperate to extingwsh the
mortgage docs not on the face of 1t purport to extingmsh it and dous not
therefore require registration  Gopalaswami v Ralyana (1923) 18 Vad
LT 155 851C 433 (25} AN 447

Co mortgagees — mortgages hus properts to Band € to <ecure pay
ment of Rs 500 the sharcs of B and C 1n the loan be ng equal . then pavs
off B and takes an unregstered recetpt from him releasing the nrortgaged
property to the extent of his one half share A then sells the property to €
B sues C to recover s one half share of the mortgage debt €' tenders
the receipt 1n evidence to show that Bs mterest in the mortgage has been
extingunhed by the pavment  The question 13 whether the receipt being
unregistered 1s admisstble i evidenee It was beld by the High Court of
Bombiy 1n a cas decided before the Amending Act 7 of 1886 that the
receipt, being unregistered 13 not admisuble in evidence (¢)  On the other

(¢} Bamapa s Umanna (1883) 7 Bom 123

S5.17
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hand 1t has been held by the High Court of Allababad 1n a case decided under
the present cliuse that the receipt not purperting to extingwsh the entire
mortgage but only a part thereof 1s admsible 1n evidence though unregis
tered (f) It will be observed that in both the cases the contest was
hetween a mortgagee on the one hand and the co mortgagee who had
purchased the equity of redemption of the mortgagor on the other Such
bemng the case the recept though 1t required registration kefore the
amendment does not reguire registration under the present clause It 1s not
clear whether 1f the contest had been between the two mortgagees and one of
them sought to rely on the receipt to show that the interest of the other m
the property had ceased the receipt would have been admitted 1n evidence
1f unregictered  We are inchned to think that 1t could not

Part payment of mortgage-debt by a person not a party to the
mortgage —A receipt passed by a mortgagee to 1 per<on not a party to
the mortgage for payment made by the latter on account of the mortgage
debt whereby the mortgagee releases part of the mortgaged property from
habihtt under the mortgage does not require regitration  The reason 13
that such a receipt does not operate as a release as betueen the parties to the
morigage (g)

Illustration

A 1hortgages two properties \ and Y to B to securc payment of Rs 1,500
lentby Bto A A then executes 1 sccond mortgage of property X to C
Cpays Rs 700 to B anjobtamns areceipt from Binthese terms  * Recerved
on 1ccount of the release of property X from ¢ Svbsequently B sues A
and € on lus mortgage ashing for a sale of both the mortgaged properties
C tenders the receipt 1 evidence to prove payment of Rs 700 to B and to
prove al o that B 18 not entitled to sell property X The recerpt does not
require registration and it 15 admissible in evidence  Gurdwal v Jauhn
(1885) 7 All 820

Oral Evidence —See notes to sec 17 (1) (c) under the same head,
on p 62 abore

SEC. 17 (2) (XII)—CERTIFICATE OF SALE.

Certificate of sale —This clause corresponds with ¢l (o) of sec 17
of the Remstration Act 3 of 1877 Tt was incerted in that section by the
Amending Act 7 of 1R88 and it was to be construed as 1f 1t had been inserted
by Act 120f 1879  Before that enactment there was a conflict of decisions
whether a certificate of sale required regrstration, 1t being held in some cazes

(f) Sn Ram v Resrs (1896) 18 AlL 339 GOanga Bakheh v Jogannath (1903)
() Gurhal v Jawhn (18%4) 7 AlL 820, 27 All 305
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that 1t did (A), and in others that 1t did not () The amendment gas ¢ effect
to the latter deci tons  Sec 89 (2) of the Act protides for the filing of copres
of certificates of ale granted under O 21,1 94, of the Code of Civil Procedure
by the registering officer m Book No 1 Sec 89 (1) provides for the filing
of copies of cerhificates of sale granted by Revenue Officers A certificate
granted by a Collector of sale of surplus lands acqured by Government
under the Land Acqusition Act, 13 esempt from registration under this
clanse (3)

SEC. 17 (2) EXPLANATION—RECITAL OF PAYMENT OF
EARNEST MONEY.

This Explanation s new It was added by sec 2 of the Indian Registra
tion (Amendment) Act, 1927 The Explanation says that the document
purperting or operating to effect a contract for the sale of mmnoveable
property shall not be deemed to requute or erer to hare requared regstration
by reason only of the fact that such a document contuns a reertal of the
payment of any earnest money or of the whole or of any part of the purchase
money The Explanation supersedes the deciston of the Prrvv Council
1 Dayal Singh v Indar Singh (k) It was held 1n that case that where an
agreement for the <ale of unmoveable property acknowledged the receipt
of Rs 1,000, part of the purchase price paid by the buser as earnest money,
and the buyer sued the scllcr for specific performance, the agreement required
registration under see 17 (1) (b) ;nasmuch as the buyer wasentitled to a charge
upon the property 1n respect of the earnest money under see 55 (6) (b)  This
decision was at varance with a long series of decisions (I} 1n which it was
held that such an agreement fell under sec 17 (2} (1) and that 1t dsl not require
registration  Mloreover 1t was not brought to the notice of the Privy Couneil
that the Transfer of Properts Act did not apply in the province in which
the case arose (m) The Explanation 1s retrospective and has been applied
m subsequent cases (n)

(h) Srinnawa v Seslagyangar (1881) | () Seo dangaua v Huchangouda (1923

3Vad 37[L B] Aavalia Lal s
Aals Din (173) 2 A 302 393
Padu v Pathmar (1873) 10 Bom
HC 430 Harlisandas v Bas
Icha (1879) 4 Bom 150

{0 Fahirchand v Rahandus (1866) 3
Bom HCAC 167, Masarat un
nssa v Adit Ram {1883) 5 AN
568 (FB1, Prolash Chunder +
Tarachand (1882)9 (al 82 [1 B]

() Sarat Chandra ~  Jatindranath
{1908) 35 Cal 614

(}) (1926)531 A 214,98 1C 508, ( 26)
A IC 94, followed 1n Mngappa
v Cyanay (1927) 51 Bom 231,
1011 C 155, (27) A B 157

48 Bom 166, 831 C 533 (24)
A B I

(m) Sco 1 this connection Lalkmedas &
Co v Sr D J Tata (1927) 51
Bom 247, 101 I C 220, (27)
A B9,

(n) Aagnrbasks Dandk v leghnathan
mshan {1931) 58 Cal 34D 120
1C839,(31)A C 171 Chhanga
Stngh v Gayan Singh {1932) 135
1 c 660 (32) AL 00, Bansdhar
v Sampat Aumar Singh (1927) 49
All 806, 1031 C 417, (27) A. A

wrazu v Somu (1930)
.)3 " 750, 123 1 C, 539 (30)
A M 683, AbdulLatif Mian v.
Deby Mahton {1934) 15 PLT
143, (31)A P 4%

S.17
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SEC. 17 (3)-AUTHORITY TO ADOPT.

Authonty to adopt —Wntten authonties to adopt as on, not conferred
by a will were made compulsonly regstrable for the first time by Act 8 of
1871 1f they were executed after Januarv 1, 1872 The object of the enact
ment was to provide a safeguard agamst fraud s regards an authority
to adopt conferred by a will, 1t was thought that wills were generally subject
to the probate test and that 1t was not therefore necessarv that such an
authonty should be made compulsorilv registrable Hence authorities to
adopt conferred by will have been expressly excepted from registration {0)

Whether a wntten authoritv to adopt 13 testamentarv or non testa
mentary 18 a question of construction in each case 4 wnting 1s not
necessarily testamentary because the executant chooses to callitawill  Ifthe
writing amounts to a present authority to adopt, that 1s, an authonty which
may be exerersed at any time after its execution 1t 15 a non testamentary
mstrument and requires registration though the evecutant may have des
cnbedt as a wall (p)  The fact that the wniting al o contams directions for
the guardianship of the adopted son or for delivering possession of the pro
perty to him does not necessarily constitute 1t a will (g)

A Hindu who had not attained his majonty so as to be competent to
make a will executed a document purporting to dispose of s property ,
1t also conferred authonty to adopt, which he was of an age to do valdly
The document was registered as a will, but 1t was not presented for regis
tration by any person who was entitled under sec 40 to present an authority
to adopt It was held by the Privy Council that the docuntent having no
legal effect as a will the authonty to adopt could not be treated as one con
ferred by a wall and that 1t was meffectual since 1t was not duly registered
as an authority to adopt (1)

Deed of adoption —A deed of adoption, 23 distingwished from an
authonts to adopt, does not require registration (s) This 1s because 1t 13
not the deed, but the adoption itself, that creates the status of adopted son
and confers an interest in the property of the adoptive father (s) Butif the

() Dihasha v Indar (1888) 16 Cal sams (1903) 27 Vad. 30
5.6, 16 1A 3, Dachoo v | (1) Aondapalls v Mandapala (1920) 62
Rhushallta (1002} 4 Bom L P IA 30, 48 Mad 6l4, 89 1C
833 820 8586 733 (20) A PC 196

(p) Jagannatka Dheema Deo v Auma | (2) Visheanath Bamys v Rahibar (1931)
Betars Deo (1921) 48 1A 482 5 Bom 103 128 1C 901, (31)
483Mad 773, 64 T (.48, (2)A ADB  10s, Shelingapr v
rC. 162 IHarbas (18%0) Bom P J 78

(@) (1921} 48 TA 482 45 Mad. 773 cted an Fatmabas v Shaikh
64 1C 458 (22) A IC 162 Hassan (1907) 0 Bom L. 1031,

wipra, Soma Sundars v Duras 1079
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deed declares or resery es an interest for a thrrd person in immoveable property,
and such interest exceeds mn yvalue Rs 100 the deed requires registration 17(3), 18
under clause (b} of this sectron (2)

Authority to adopt executed in a Native State.—Clause (3)*
18 a cluve affeeting status  The Indian Legislature hasno authonty to legis-
lste as to the status of <ubjects of Native States  Thus clause therefore does
not apply to an authonity to adopt executed in Natrve States by domuciled
subjects of thowe States Such authonties are aduusstble in evidence 1n
British India without registration (u)

18, Any of the followmg documents

Documents of which -
et ot ALY be registered under this Aect,
namely —

(a) mstruments (other than nstruments of @ft and
wills) which purport or operate to create,
declare, assign, limt or extinguish, whether n
present or m future, any 1ight, title or interest,
whether vested or contingent, of a value less than
one hundred rupees, to or 1n 1immoveeble property ,

(b) instruments acknowledging the receipt or pay-
ment of any consideration on account of the
creation,  declaration, assignment, lmitation
or extmotion of any such mght, title or
nterest ,

(c) leases of immoveable property for any term not
exceeding one year, and leases exempted under
section 17,

(d) instruments (other than wills) which purport or
operate to create, declare, assign, lmut or extin-
guish any night, title or mterest to or m moveable
property ;

(e) wills; and

(f) all other documents not required by section 17
to be registered.

{f) Pirsab v, Gurappa (1914) 38 Bom Row {1920) 43 Mad 288, 302, 59
227, 24 TC. 7 1.C 918
J¥) Venlatapayye v Tenlata Ranga
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Corresponding sections of the earlier Acts.—
« Sec 16 of the Reqistration Aet 16 of 1861 was as follows —

“On or after the date on which this Act shall come mto operation,
any of the following instruments executed on or after the saxd date may be
registered under this Act —

(1) Any instrument which purports or operates to create, declare,
transfer or extingmsh any right, title, or interest of value less than one
hundred rupees i any immoveable property

(2) Any mstrument which acknowledges the recept or payment of
any consideration on account of the creation, declaration, transfer or extine-
tion of any mght, title or interest, of such value as aforesaid, 1 any such
1mmoteable property

{3) Any lease for a period not exceeding one year

(4) Any instrument which purports or operates to create, declare,
transfer, or extmgush any night, title, or interest 1n any moveable property

(5) Any Will, Codicil, or Authority to adopt a son

(6) Any decree or order of Court or private award of arbitration
(7) Anv deed, bond, contract, or other obligation”

Sec 18 of the Requstration Act 20 of 1866 was as follows —

Any of the documents next hereinafter mentioned may be regstered
under this Act, (that s to say) —

(1) Instruments which purport or operate to create, declare, assign,
limut or extingwish whether 1n present or m future, 2ny right, title or interest,
whether vested or contingent, of a value lessthan one hundred rupees, to or
in ymmozeable property

(2) Instruments whch acknowledge the receipt or payment of any
consideration on account of the creation, declaration, assignment, limitation
or extinction of any such right, title or interest

{3} Leases of immoveable property for any term not exceeding one
year, and the pattas and muchalkas referred to n section 2

(4) Awards relating to ;mmoveable property

{5) Instruments wlich purport or operate to create, declare, assign,
Limit or extingumish any right, title or interest to or in moveable property

{6) Wills or Authorities to adopt a son

(7} Achnowledgments, Agreements, Appomntments, Articles of Partner-

ship, Assignments, Awnards, Bills of Exchange, Bills of Sale, Bonds, Compos
tion deeds, Conditions of Sale, Contracts, Covenants, Grants, Instruments
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of Diseolution of Partnership, Instruments of Partition, Powers of-Attorney,
T'romissory Notes Releaces, Settlements, Writings of Divorcement, and all
other documents not hereinby fore mentioned ”

Sce 18 of the Reqastration L1t 8 of 1871 was as follows —

“ Anv of the documents next hereinafter mentioned mayv* be registered
under this Act (that s to say) — ,

{1) Instruments (other than instruments of gift ard wills) which
putport or operate to crete, declare, assign, hnut or extingwish, whether m
present or in future, any right, title or interest, whether vested or contimgent,
of a vilue Jess than one hundred rupees to or in nmmmoveable property

(2) Instruments achnowkdging the receipt or pavment of any
considerationon account of the ereatron declaration, asstgnment, imitation,
or extinction of anv such right, title or interest

(3) Leases of ummoveable property for anv term not exceeding one
vear, and leases exempted under section seienteen

(4} \wards relating to immoseable property

(5) Instruments whick purport or operate to create, declare, assign,
hnut or extingmsh any right, title or nterest, to or 1n moveable properts

(6) Wills

(7)  \Achnownledgments Ag Ap Artieles of Partner
slup Assignments, A\mrds, Bn]ls of E(chanﬂe, Bills of Sale, Bonds Com-
positon-deeds, Conditions of Sale, Contracts, Certafied copies ot Decrees
and Orders of Courts, Covenants, Grants, Instruments of Dissolution of
Partnershup, Instruments of Partition, Powers of Attorney Pronussory
\otes, Releases, Settlements, \\'rmnr's of Divorcement, and all other

% not | hels

Optional registration —The opmion prevalled at one time that
where documents were so described as to fall within both sees 17 and 18,
they were to be considered as optionally regstrable, and not compulsorily
registrable (v)  But this was not the mtention of the Legislature The
intention sas that all documents ment oned 1n sec 17 should be registered
under paim of Josing their validity to the extent mentioned 1n the Acts
To make this clear, sec 18 of the Registration Act 3 of 1877 was re cast
The present section 13 a reproduction of that section

Leases.—Leases are compulsorily registrable under the Transfer of
Property Act cven though exempted under the proviso to sec 17 (1)
Clause (c) of sec 18can therefore only refer to agricultural leases which are not
governed by the Transfer of Property Act

(v} See, for instance, Mem Roy v 376 378 |instrument of partition
Lalmun Roy (1876) 25 W R Act 8 of 1871, sec 18(7)]

5.18
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Wills.—~Where a will recites a past transaction, eg, a transfer of Ius
immoveable property by the testator to s wife m heu of dower, 1t 1s
admussible 1n evidence to prove the grant (ic)

Sce motes to sec 17 (1) (a), “ Unregistered deed of gift confirmed by
donor’swill ”on p 34 above, and notes tosec 17 (1) (b), * Non testamentury,”
on p 33 above N

19. If any document duly presented for registration

be m a language which the registering

Documents i lan  officer does not understand, and which 1s
guage not understood 4

by regstering Officer 1106 commonly used m the district, he

shall refuse to register the document,

unless 1t Dbe accompamed by a true translation mto a

language commonly used in the district and also by a

true copy.
Local Amendment.—See Part XI A, sec. 70D (3)(z) be'ow

Non-compliance with the section—Fmlure to comply wmith the
provisions of this sectidh does not render the registration voud It 1s no
more than a ““ defeet 1n procedure ” within the meaning of sec 87 of the
Act (z) .

20. (1) The registermg officer may in his discretion
refuse to accept for registration any
Documents  con ° .
taming wtehnea  document m  which any interhneation,
tions blanhs, erasures  hlank, erasure or alteration appears,
or alterations ;
unless the persons evecuting  the
document attest with thewr signatures or initials such
mterhneation, blank, erasure or alteration.

(2) If the regstering officer registers any such
document, he shall, at the time of registermg the same, make a
note n the register of such interlineation, blank, erasure or
alteration

Earlier Registration Acts.—Sce sec 35 of Act 16 of 1861 and
sec 20 of Act 20 of 1866, Act 8 of 1871 and Act 3 of 1877

Alteration,—If there 13 no <nggestion that the alteration was 1mpro-
perly made after execution, the refusal by an executing party to mmtiat an
alteration, not matenally aflecting the instrument, 1s no ground for refusing
remstration (y)

{«) Chamanbu v leltanchand (1896) Lall (1873} 27 A 210
20 Tom 562 (y) In the Petition of T Venkatamears
(7) Sah Muthen Lall v Sak Roondun Aank (1866) 4 Mad HC 101,107
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Where cxecution of a document containing an interpolation was adnitted
by all the excentauts before the Registrar, 1t was held upon the facts of the
case that the mterpolition was not such as to avoud the deed on the ground
of material alteration (2).

21. (1) XNo non testamentary document relating to
inmmoveable property shall be accepted for
Deseniption of g romstration unless 1t contans a description
perty and maps er (9
Plane of such property suffictent to identify the
|ame.

{2) Houses m towns shall be described as situate an the
north or other side of the street or road (which should be
specified) to which they front, and by their existing and former
occupancies, and by thewr numbers if the houses m such strect
or road are numbered,

(3) Other houses and lands shall be described by therr
name, 1f any, and as bemg m the territorial division m which
they are mtuate, and by therr superficial contents, the roads
and other properties on which they abut, and their existing
occupancies, and also, whenever 1t 1s practicable, by reference
to o Government map or survey.

(4) No non-testamentary document contuning a map
or plan of any property compnsed theremn shall be accepted
for regstration unless 1t 15 accompanied by a true copy of the
map or plan, or,n case such property 18 situate m several
districts, by such number of true copies of the map or plan as
are equal to the number of such districts.

Local Amendments.—The section has beenamended, mitsapplicavon
to the Presrdency of Bombay, by sic 4 of the Indian Registration (Bombay
Amendment) Act § of 1929, which came 1nto force on the 22nd May 1929
The amendment 1s as follons —

* To sub section (2) of section 21 of the saxd Act [the Indian Registra-
tion Act, 1908,] the following shall be added, namely —

“In all city surveyed areas . the Bombay Presidency, houses and
lands shall also be described by thar cadastral survey numbers as in the city
survay maps and records”

See also Part XI-A, Sec, 79D (3} (b), below.

FEarlier Registration Acts—Sce sec 21 of Act 20 of 1866, Act 8 of
1871 and Aét 3 of 1877

(2) Bhannessar Ram v Ramihelawan (1910) 12 Cal LJ. 137, 5 1 C. 631

Ss.20,21
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Acceptance for registration —Refusal to register under see 19 or
sec 35 must be distingmshed from refusal to accept for remstration under
sec 20 or sec 21  The first thing to be done by the registering officer 1s to
decide whether to accept or not to accept It is only after the acceptance for
registration that he can consider the wider question arising under sec 35
on admission and demals and evidence, whether he should refuse to
register (@) He should not deal with the question of acceptance for
registration together with the question of refusal to register () Where s
registering officer recerves a document and the registration fee and endorses
the pavment on the document and examines the executng party to the
document or jesues a for s e on his action 1
tantamount to acceptance for registration (¢)

Document relatmng to tmmoveable property —Ths section apphes
only to documents relaling fo 3mmoveable property A document whereby
a person agrecs to regster another document (d) or a document by which a
Mahomedan lady agrees with her father that she will not make any claim on
his death to what propertses there may be at yovr death (e} there being
nothing on the face of the document to show that 1t relates to 1mmoveable
properts, 15 not a document  relating to immoveable propertv’ witlun
the meaning of this section  In the one case 1t 13 a personal covenant to
do a particular act in the other 1t 1s & covenant not to claim as an heir  In
the first of these cases (f) Farran CJ said There1s nothing on the face
of the document [Exhibit B] which shows that the accompanying document
referred to 1n 1t relates to immoveable property The registering officer
would we think travel out of hus functions if he were to institute an enquiry
as to what the miture of Fxhubit A [the document referred to] was *

Deed of trust —A deed of trust relating to mmoveable property
must for the purposes of registration contam a description sufficient to
wlentfy 1t (5

Description sufficient to 1dentify the property —In Aarasamma
v Subbarayadu (k) the High Court of Madras held that a description
of property in a release pacsed to a Iindu widow by her husband s cousn
as  the property of the deceased ” pamed imn the document, s not a
sufficient desctiption In Marasumha v Ramalurga (i) howuver, the same
Court held that o de eniption of property as  ms fapuly property ” n a

(@) Gangaea v Sayaea (1696) 21 Bom (3009) 31 \IL 823 52¢ 31C, 506
699 700 (f) (1897) 21 Bom 724 728 supra

(b)) Abdool Hoseervn v Goolam IHossewn | () Seo Inhan Trusts Act 188° & 5
(1906) 30 Bom 304 312313 anl s 3 [definition of  repie

) (1996) 30 Bom 304 313 s pro terel | and  Chock thrgam v

( Tulloelehand v Gokulbhoy (1897) Chettyar (19°%) 6 Rang. 113 107
21 Bom. =24 "28 1C 46 (2R) A BC 44

(4} {1006) 30 Bom 304 304 ef seg | (A} (I80 ) 183(ai 364 367
Ree also Suyed v Muhammad [ (1) (1900) 10 Mad LJ 104, 108
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deed of partition, 15 <ufhicient  In the <ame ease the Court expressed the
opinton that 1t was enough that a property was described as the property
bourht ar mnhenited from .f B The learned judges sard The de<cription
1< to be sufficient to identify the properts but ns sec 22 of the Registration
Act <shows, 1t need not be a deseniption of a local character It need not
mention the street 1 which the hou e 15 or give the name or the superfieinl
area It followa that the description 1s not required to be such as to mdicate
to one scarching the register without further enquiry or 1nformation the
precise property to which the entry relates Inoa still Iter cas () A,
a Hmdu, elamung to be the raveraonan har of B and allegmg that € was
1 wrongful posscssion of properties b lonaing to B <old for valuable
constdimtion his reveratonary rightsin all the immos eable and mos eable
properties which were tn his (B <) possiwsion and «njoyment as belonging to
Jum (B) at the time of lis (B <) death in Zamm Palangur village It was
held that the description of the propertics was sufficient to identify them
Following Narasimla ¢ case, aited above, the High Court of Bombay held
that a description of properts 1n a rlease by a father to lus sonas  allmy
moneable andimmos eable properties  19sufficient toidentafy the property (1)
In an earlter case the sime Court had held that a description of property
1 a telease passed by 8 Mahomedan lady to her father as  properties that
mas be at vour death,’ was sufficient to identify the propertv (I) The learned
Judge smd It 1s not <ud n the document that such property 1s or shall
be immoveable It may be that or moveable on the fathirs death  And
how are you to descnibe property which does not ewst st the date of the
document but which may posubly ewst on the father s death 2 To expect
the parties to such a document to describe such property m the same way as
property known to exiat 13 to expect them to do the impossible, and the
Legmslature neser requires parttes to do that ”  This decicion as well as the
decrcton 1n the ease where the wordsof deseription were ‘my  family
property * mav be supported on the ground that there was nothing on the
face of the document to show that the document related to immoveable
property  In Hoosemn Abdul Rehman & Co v Lackmchand (m), Tawcett,
J, crticized the Bombay decisions and held that a general description of
the hind under consideration cannot be sufficient in the case of any lands 1n
any area iu the Bumbay Presidency ta nhich a surver kas been ectended,
m view of the rule made by the Local Government under se¢ 22 (1) requiring
that such lands shall be deseribed by reference to the Goternment map or
survey (n) He also beld that the provisions of sees 21 (1), 22 (2), 28, 64

() Subalalshmy v Naeratimuah (1927) (1906) 30 Bom 304, 314 315
52 Mad L. J 482 102 IC 360, | (m) (1925) 49 Bom. 40 841C 416, ( 20}
(27) AL 686 AB 3

) Parashorampont v Ruma (1910) | (n) Sco Bombay Government Notifica
31 Bom 202, 207, 4 1C. 588 tion, Revenue Mo 6412, dated

() Abdool Hoossern v Goolam Hoossesn 18th July 1910

s.21
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and 65 plamly contemplate thatthe document itself, or 2 schedule foot
note or other anmexture should contun a description of the item or items
of properts compnised 1n 1t sufficient to identsfy 1t or them and cnable
the remstermg officer to ascertain from such description whether any
of the rmmoveable properties to which 1t relates 1s situwate within Jus
juricdiction (o)

Turning now to the Allahabad High Court 1t 15 to be observed that
the Local Government has made rules under cec 22 sub<ee (1) That
sub <ection was added 1 sec 22 of the Regstration Act 3 of 1877 by the
Amenlmng \ct 17 of 1309 Sub sec (2) of sec 22 provides that ¢ <ave as
otherwise { rovided by any rule made under sub sce (1) failure to comply with
the provisions of sec 21 (2¥ or sec 21 (3) shall not disentitle a document to
be registered 1f the description of the property to which it relates 1s sufficient
to1lentufy the property  The saxd rules require that lands shall be deseribed
by giving the name of te illage pargana and tle rerenve district in which
the parcel of land 15 situated  In Syed v Mukammad (p) A wrote a
letter to Bmalang a @ft of her property to B and the property was described
as  all that I got from my father and mother and whatever jadad (1mmove
able property) vou have transferred 1n my name 1t was held that the rules
were not complied with and the registering officer was Justified 1n refusing
to accept the document for registration But where the names of the
village pargana and district are gnen and the rules thus complied with a
nustake 1n the name of the tappa wluch need not be given at all, 1s 1 matter
of no consequence (g)  In a ease before the rules were made 1t was held by
the same Court that 2 description of property 1n an instrument of gift as  all
my interest :n my fatler < estate  was suflicient to identify the property (r)
In a still earlter ease 1t was held that a descuption of property in a bond as

my wealth and yroperty  was sufficient to tdentify the property (s)
A rule similar to the Allahabad rule has been made 1n the Bombay Regiatration
Rules (¢} Failure to comply with such 2 rule does not necessanly disentatle
the document to be registered <ee see 22(2)  The actual decivon m Sayed
3 Yulammad mw be supported on the ground that the description of the
troperty was enfficient to identify 1t, at any rate from the descuiption steelf

Ve next turn to the decisons of the Cilentta High Court In Bay
Math~ Slco Saloy () cirtam property was desersbed 1n o mortgage bomd
as bemng towzi Mo 100 as paving a suddar jama of Rs 719 and as lving
within the jun diction of thana hotwal sub-district Bhagulpur Collcetor

(0} Hoosern Abful Rehman & Co (1012) 10 A0 LJ 33 35 161C
Lachm chan1{192 )49 Bom 40 at 31"
pp 8O0 8sIC A6 (2)ARI | () Jos SIh s Balobnd (1857 7
() (LN 3LAL "3 3IC %00 Al WN 15 17 Butsee Vgy &
{) Farstam Das v [atesn (19013) 3 ulls ¥ Musow (1881) T Cal 196
Al 200 181C 0.3 N Seed led

(1) Bens Jadho & ngh v Jogat Saghl (w) (1801)18 Cal 56 [ B].
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of Bhagulpur  The de emption was crroneons to this extent that the
property wascan reahty stuated i thana Amarpue sub district Banka
and bore a suditir jama of Re 919150 In other respects the deseription
waacorrect  The document was rgantired by the sub registrar of Bhagulpur
who waeanthonized und rec T of the At to exercise the powers of the
tegrstras of Bhagulpur It wis b Id by four ont of five Judges who
contituted a Full Benel that the desenption was nnsleading and imsufficient
for the purposcs of dentifi iton O hinealv T said By section 22 the
registration of 1 dcunent ain whicl the yroperty as not properly described
do~ not become mvalil unless at cann t b properl udentified and I
consder tlat 1d ntiicattm under soctien 22 means such dentification as o«
teceseary to carry onut the provntms of e Reqrtration iet In the prosent
c1w the towzi number 1~ correct but the sudder jama the thana and the
wub-diniaon arc wron hy piven There 1~ nothins on the face of the deed
which would (natle th Renstrar to carry out the provimons of scetion 66
and scnd 2 momorandum of the docd to the Sub Regietrar i whose sub

district the proposty < stuated - On the contrary  the description 15 <o
mrdeading as to prevent the Registrar from domng <o I do not think that
a mdaading desenption of this kind 15 stved by cection 22 of the Reais

tration Act, and ro thinking I must hold that the remistration i not vahd as
aganst the subscquent purchaser (1) Petheram CJ  differed from the

ret of the Court  [he loarned Cluef Justice observed  There can be no
doubt thataf the pame of the monzah awd the towz:r number are known, the
property ean be identificd in the wned that 1t can be found from that
deseniption, and as that 1s ro I think the provisions of section 21 clause ()

[now sub ~e (1)} and of «cction 22 are complied with and the document

not disntitled to regstration 1 think that the description was sufficient

tosdentify the property ()

Description partly sufficient and partly msufficient.— here
a document comprises several properties and the deseripton 1s sufficrent as
to some, but suffictent as to others the registering officer must not refuse
to accept the document for registration 1n its enturety (z)

Description 1n a foot-note —This section does not particulanse
where the description of the property shall be contained A description,
thercfore, 1n a foot note though signed by the transferee only, 1s sufficrent
1 the document with the foot note 1s registered, the registration 1s vahd
Even tf 1t be said that the registering officer was tn error 1n accepting the
document with such a deseription, the error cannot be held to invahdate the
registration (y)

() BuyAaths SheoSahoy(1891)18Cal | (y) Shelh Adam v Jamnadar (1893) 17
5ab 569 Bom 94 97, followtng Sah Mulhun

(u) Iad,p 567 Lall v Sak Keondun Lall (1875) 2

() hesava v ARannusamy (1903 15 1 A 210, 216, 25W R 79,77
Mad L.J 30
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Annexures —Where a document 18 1 the nature of a schedule or
ppendix to another & t, the two d ts can be registered as one
But two distinct documents separately stamped and executed for different
objects, cannot be so registered A executes and delivers two documents
X &Y to B X being an agreement of equmtable mortgage and Y an agreement
that A will register document X, and that 1f he fails to do so, he will pay
whatever B could claim under X if 1t had been registered X cannot be
registered with Y asif A was an annexure to Y (2)

Property described by reference to another document-—
Where two instraments are contained m the same paper, and relate to the
same property and are both presented for and m all other respects are
entitled to registration 1t 1s not a sufficient ground for refusing registration
that in the second document the property 1s described only by reference to
the first  Two documents X and Y are written on one sheet of paper, X
being a mortgage bond executed by A 1n favour of B for Rs 150, and Y
being & mortgage bond mortgaging a Collector s cetificate 13sued m A’s name
for a further loan of R 100 X contains a description of the mortgaged
property Y doesnot butitreferstox  Theceitificate mentioned n Y relates
to the property described mn X The description of the property m A must
be taken to be mcorporated by reference into Y, and the registening officer can
not refuse to accept I for regstration on the ground that the description 13
not sufficent {a)

Swit under sec 77 —In Gangara v Saiayn (b) the Hugh Court of
Bombay observed that there was a distinction between the two phrases,
refuse to regster ’ found m secs 19 and 35 and ““refuse to accept for
registration ” found in secs 20 and 21, and that the provisions of the Act
which dealt with acceptance for registration invested the registering officer
with a discretion with the exercise of which a civil Court had no power to
mterfere under sec 77 It was accordingly held that 1f a registening officer,
acting under this section, refused to accept & document relating to 1mmoveable
property for registration on the ground that the description was not sufficient
to wentify the property, the Court had no power to enquire under secs 77
and 72 1nto the propricty of hisorder  But the discretion, 1t was said, arose
only 1f a document “related to immon eable property ** Ifit did not so relate,
the section did not apply and the discretion could not amse  Therefore, 1f the
registering officer refused to accept a document for registration on the ground

() Tullwlchand v Gilulbhoy (1897) {t) (18s6) 21 Bom 699, Abdool

2l Bam 524 730 Hoomsesn v Goolam  Hoossein
(1) In the Iettion of T Venlatasami (1906) 30 DBom 304 312313
Maik (1868) 4 Mad H C. 101 But seo sec 23 which also relates
104 108 Somasundaram v to refusal to sccept s document,
Ryappa (1027) £2 Mad L. J and Rajav Anapurna (1873} 10

M0 99T C.BIS (27) A M. 369 Bom H C 03
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that the deseniption wisimenfliciont ina case where it did not relate to 1mmore
alle property, the Court had powcr to (nquite into the propriety of his order
Gangava v Savaya has now be n dofitels diapproved in later Bombay
cases {¢), and 1t has boon held that for the purposes of sections 76 and 77
there was no distinction between refuse th register and  refuse to
accept forremy tration The view taken by the othor High Courts has always
been that sees 76 and 77 apj v not onlv th c1wes 1n which the registering
oficer has refused to regster o daument but also te eases m which
he has refuced to acecpt ot for renstrition Thus where a remstering officer
refused to aecept a documant selateng £ ammoreable property for Tegistration
on the ground that the dewcr ption wa~ msutlicunt 1t was hedd by the High
Conrt of Madras that a <mt conld b under see 770f the Act (d)  The learned
Judges sard  * Sec Tt (a) of the Renstrition Act shows by the cases
excepted that eases of  refusal to uccept  arc within the meaning of the
words ‘refusing to repnter In i Allahabad case a sub registrar
refused to accopt for rogistrution a document relatungto unmoreable property
on the gronnd that the descriptior was not sufficient to identify the
properts  An appeal was made to the Regstrar under sec 72 who
refused to ordcr regt tration of the document on the same ground A st
was then bronght undcr «ec 77 and the Court hild that the orders made both
by the <ub registrar and the Registrar were corrert It was not guestioned
in that ease that sec 77 appled to a case of refusal under the present
=section {e)

Whether remstration void if description msufficient —We
propose to consider 1 this paragraph the question whether 1f a document
relating to ummos eable property does not contain a description of the property
sufficacnt to identify the same, and 1t 13 accepted for registration and s
regstercd, the registration 13 void  The observations of their Lordships of
the Privy Council m Sak Mullun Lall v Sah Koondun Lall (f) are of great
ymportance 1n this connection  In that case Sir Barnes Peacock 1n delivermg
the judgment of the Board saxd ¢ There can be no doubt that the registering
officer acted 1n contravention of sec 36 [now sec 34] m registermg the
deed without the vendors having appeared before lim, but 1t 1s not
necessary for their Lordships to deternune whether the registration was
a nullity, or whether the error was one of which a stranger to the deed could
take advantage It may, however, be observed that there are no words
i rec 36 [now sec 34] declaring that the registration of a deed shall be
null and void 1if made without the appearance of the persons who executed

(@) Manellal v hasturbhar (1929} 53 | (&) Narasunka v _Ramalingama (1900)

Bom 644,1191 C 6L, {2ZHAB 10 Mad L. J 104
265, Hooseun Abdul Rekman v | () Sawyed v Mukammad (1900) 31
Lachmichand (1925) 49 Bom 40, AlL 523,31 C 506

atp 69,841 C 416, (23 A B (H (1875)2TA 210,215216 24 W R
34 75,7718
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1, and 1t 18 very doubtful whether the words of that section are not merely
directory to the registering officer for the benefit of the parties to the deed,
and whether us acting without the appearance of the parties and upon
evidence, instead of the admsston of the parties of the evecution of the
deed, was more than a defect m procedure within the meaning of scc 88
[now sec 87] Agam, 1t 1s not clear that the words ¢ unless it shall have been
registered 1n accordance with the prosisions of this Act* 1 sec 49, are not,
especially as regards strangers to the deed, confined to the procedure on
‘ admitting to registration’ [ss 58 63] without reference to any matters of
procedure prior to registration, or to the provisions of sec 19, 21, or 36 [now
sec 31] of the Act, or other provisions of a similar nature  In constdening the
effect to be gmiven to sec 49, that section must be read in conjunction with
sec 88 [now sec 87), and with the words of the heading of part 10, * Of the
Effects of Registration and Nonr registration,’ (ss 47 50) Now, considering
that the registration of all conveyances of immoyeable property of the value
of Rs 100 or npwards 1s by the Act rendered compulsory, and that proper
legal adsice 15 not generally accessible to persons tahing conveyances of Jand
of small value, 1t 13 scarcely reasonable to suppose that it was the mtentron
of the Legislature that every registration of a deed should be null and voud
b) reason of a non comphance with the provisions of sec 19, 21, or 36 [now
sec 34] or other smular provistons It 1s rather to be inferred that the
Legislature intended that such errors or defects should be classed under the
general words * defect m procedure’ m sec 83 [now sec 87] of the Act, so
that 1nnocent and 1gnorant persons should not be deprived of their property

through any error or madsertence of a public officer, on whom they would
naturally place rchance  If the registering officer refuses to register, the
mstahe mas be rectified upon appeal under sec 83[now ss 72 7G), or upon
petition under sec 84 [now a st under sec 77) as the case may be, but 1f
he registers wehere he ought not to reguster, 1nnocent persons may be musled,

and may not discover, until 1 13 too late to rectify 1t the error by which, 1f the

registration 1s 1 conscquence of 1t to be treatedas anullity, they may be deprived

of thewr gust nights

See 21 of the Regstration dct 20 of 1866 refersed to 1n the above
passage 14 the same as ace 21 of the present Act  But the Act of 1866 dud not
contan any provision corresponding to that contaned in sec 22 of the present
Act by which 1t 1s provided that failure to comply with the provisions of
rec 21 (2) and (3) shall not disentitle a document to be registered if the
description of the property to which 1t relates 1< sufficrent to sdentify that
properts It 13 not clear whether non compliance with the provisons
of sec 20 referred to in the judgment of the Judicial Commuttee has
reference only to sub-sces (2) and (3) of see 21, or also to sub-sec (1)
The High Court of Calcutta has held that if the subject matter of a
sale, mortgage, etc, has mnot been identified at all for the purposes of



DESCRIPTION OF PROPLRTY, 117

registration within the meamng of thes wection the regstration s not vahd (g)
The same Iigh Court has alco bt that of a property mitnated m sub district
o1 1 desenbed an the document as suuated i wub distriet B, and  the
document 1 accepted for roantrition and 15 rogstered by the sub registrar
of sub-distnet B, the renstration 13 not vabd (&) But 1t 1s otherwise 1f
the dewenipnion, though meomplete 1< cuflucnt to wentify the property (1),
and 0 a caw where then wis a mistake m the name of a village owimg to
the szl of the Urdu snjt the remstrition was held to be vald {3)

If the deenption inctead of Tang mven an the body of a document,
1sgvenna font note the reastritionasvalid o such a ese if the document
15 reanstered, the renstration is not a nuliiey thourl the foot note 15 signed
b the tranferen alone  \t the most this amounts to 1 defect of procedure
a<held by the Hich Court of Bombay (£) fcllowing the Prnvy Counerl ruling
1 Sah Mullun Lall s crce

But what f the document does sof on the face of 1t 1elate to ummorealle
property, and st 1s entcred not 1n Book No 1 which 1s a Reguster of non
tetamentars documents rediting to immoveable property but m Book
No 4 which i a Mise Nineous Remster, e 4 where the property 1s descnibed as
* the properts of the deceasl (1) or  the propertv of myself and mv
daughtcr or the rest of ma property  (m) 2 In such cases 1t has been held hy
the High Conrt of Madras (n) and Caleutta (o) that the document cannot be
saxd to have been registered an accordance with the provisions of the Act,
and 3t cannot ther fore affect any immoveable property alleged to be com
preced an nt having regard to see 49 of the Act  In the Caleutta cases the
Court also olscrved that the fact that the bond was recorded in Book No 4
showed that 1t was not the intentton of the parties that the immoveable
property of the debtor should be charged In the Madras case, Best, J,
sail The mere fact of registration 1s not, however, suffictent to cure
defeets an=ing from non observance of the requirements of section 21, so as
to affect property not specifically described and which has passed mto the
hands of third parties, though as agamst the executant of the document,
1t mght be enforceable on the prnciple certum est quod certum redds

(g} Xodar Lal v Bay Jack (1927} 32 | 18 Mad 384, destingeished i
C W N 241 (28) A C 385 | Subbalnkshmy v N arasimah (1927)

(k) Bay Aath v bheo Sahoy (1891) 18 o2 Mad L J 482 488 489, 102
Cal 556 1C 360 (27) A I 586

) K V Galharav U Thet (1929) T | (m) Aapbulla v Nusr (1881) 7 Cal
Rang 108 117 1 C 580 (29) 198, Indrz Bibs v Jawn Sardar
AR 17 (1908) 35 Cal 845

() Sita Ram v Bay Naran (1934) 150 | (n) (1890) 18 Mad. 364, 367, supra
1C 45 (30 A O 283 () (1881) 7 Cal 196, 198, (1908) 35

(k) Skelh Adam v Jamnadas (1893) Cal 842, 819 840 supra  But see
17 Bom 94 97 Ram Swdh v Balgobrad (1887} 7

() Maresamma v Subbarayudu (189} Al W N 15,17
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potest  As 1 the present case the property has passed to a third party for
consideration and not only 1s the description not as clear as1s required by
section 21, but the registration itself purports to be of property other than
immoveable [the document having been entered 1n Book No 4] I think
the plamntifi 1s entatled to a decree’  The High Court of Bombay, howerer,
has taken a different view In the Bombay case (p), a Himdu father
transferred  all my nghts of ownership 1n my property ” m favour of hus son

It was held that the description was sufficient a ruling which has been
referred to in the notes on p 111 It was also held, following the Prny
Council ruling 1n Sak Mulhun Lall that *the error of the sub registrar
m registenng the document mm Book No 4 instead of Book No 1
should not be allowed to prejudice the plamtiff* It 15 not clear from the
report whether there was any reference in the document to anyimmos eable
property  If there was no such reference, the document would be entered
1 Book No 4 which 1s a record of documents registered under cls (d)

and {f) of sec 18 whnch do ot relate 1o vmoveable property, and notin Book
No 1 which 13 a regster of documents relating to immoveable property

(sec sec 51) If so 1t cannot be said that there wag any error on the part
of the registening officer

In a Madras case () 4, a Hindu, alleging that he was the reverstonary
hetr of B and that C was in wrongful possession of properties left by B
sold for valuable consideration his reversionary nghtsin ¢ all the inmov eable
and moveable properties which were 1n Ins {Bs) possession and enjoyment
19 belonging to hum (B) at the time of h1s (Bs) death m Zamm Palangur
village  The sale deed was entered 1n Book No 4 and not 1n Book No 1
as required by sec 51 Tt was held that the description of the properties
i the deed was sufficient to 1dentify the properties as requured by sec 21
(1) and that the entry of the deed 1n Book No 4 instead of 1n Book No 1
was an error 1n mere procedure commtted by the Regstrar and that 1t did
not render the regstration mvahd  Agam the Rangoon High Court held
that a deed of it which contained an accurate description of the immon eable
property conveyed by the deed was valdly regstered although 1t was entered
m Book No 4 mstead of Book No 1(r) IHereit will be obsersed that the
document related on the face of 1t to 1mmon eable properties  In the preceding
parageaph we dealt with the ease where the document did not on the face
of 1t relate to ymmoz eable property

Effect of the section on the doctrine of notice— The
¥ xplanations inserted 1n sec 3 of the Transfcr of Property Act, 1882, make

(r) Parasharampant v Rama (1910) (27)A L 586
34 BRom 202 207 41C 589 (") Tucy Moss v Mah Nyrin Vay
(7 Sublalolehms v Nammmiah (1927) (33) AL 418

52 Mad L. J 442 102 1C 360
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1t clear that repetration operates as notice of the remstered nstrument
That Explanation 1= cubjeet to the folloning provicos —
{I) that the nctrument has been roastered and  ats registration
comypleted 1n the manner presenbad by the Indian Regmstration
Act, 190~ and the rules made thireunder
(2) that the inctrument or memor indum has been duly entered or filed,
as the c1ee mav be 1 beoks kept under <ec 51 of that Act, and
(3) that the particulars resarding the tranaction to wlich the
strument nlates have been correctly entered 1 the indexes kept
under section 55 of the \ct

Tt would seem therefore that a reisterad instrument givang an ineorrect
descniption of tmmos eal le properts would not operate as notice to subsequent
purchasers, and 1t has been held that musplaced entnies do not operate
as notice () Sec 1n this connection Mullvs Transfer of Property Act notes
(2%) and {29) to «cc 3 Luen before the amendment of the Transfer of
Properts Act the Allihabad Migh Court huld that the provisions of see 21
were not merely directors but mmperative (1) In the Allahabad case the
Jearncd judges smd  The object of regstening o document 1s to give notice
to the world that such a document has been exccuted and 13 m force  Persons
who mav eceh to acquire any properts covered by such an mstrument are
entitled to have the mstrument so clearly worded that they can, while search
g the remster, come upon the deed quiekly and have no doubt as to its
contents  The object of the statute would be to a great extent nulhfied and
1mnocent persons exposed to great hardship and loss if they [the words of
the =ectian] could be treated as purely directory

Sub-sec. (2): “ Houses in town".—Falure to comply with the
requirements of this section 13 not a suffictent ground to refuse the registration
of a document 1f the description of the house 1y otherwise sufficient to 1dentafy
it See sec 22(2)

“Honse.”"—This ordinarily means a structurc of a permanent character
that 13 used or may Le used for the habitation of men see Stroud s Judicial
Dictionary, 2nd Ed, Vol 2, p 893 It may wclude an indigo factory (x)
and a godown which 13 used as a residence for servants (v) In Hoosen
Abdul Rehman v Lachmichand (u) Fawcett, J, following the defimitron 1n
Stroud s Tudictal Dictionary, held that 1t did not cover a godown which 1s
intended and used merely for stonng rice  But on appeal (), the godown

(6} KV Gallarav UThet(1920)7Rang | (1) Dulchand Singh v The Secretary of
118 1171C 580, (20)AR 117 State for India (1916) 43 Cal 065,

(1) Boyed v Muhammad (1909) 31 271 1 .
Al 523 526 31C 506 Seen

tlus connection Bens Uadho Stagh | (u) (1925) 49 Bom 40, at p 54, 84
v Jagat Singh (1912) 10 Al LJ IC 416,(20) A B 38
33,35 161C 337 .

% v DBisheshwar (1898) (%) (1920) 49 Bom 40,at pp 7273,

w) Durga Sing
W 2-19A|.l 218, 225 B41C 416 (20) A B 34 supra
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Ss 21,22 wastreated nsa  house , and 1t seems probable that the expression “house”
13 used 1 this section 1n & more comprehensive sense than Stroud s defim
tion s0 13 to cover at any rate buildings used for housing goods and ammals,
eg, a warehouse, cattfeshed or henhouse

Sub sec (3) “Other houses and lands —Faiure to comply with
the requirements of this section 13 not necessanly fatal toregistration unless
any such requirement 13 one imposed by a rule prescribed by the Local
Government under sec 22 (1) see <ec 22 (2)

It has been held that lands include lands covered or partly covered
by buildings other than houses (y) But on appeal i the same case
this point was not dealt with and such a distinetion 13 of little importance
if the evpresston  houses has the extensive meamng suggested above
There can of course be a transfer of a super structure apart from the land on
which 1t 1s situated ( )

22. (1) Where 1t 15, i the opmwon of the Local

Government, practicable to  describe

Descrigtion of houses, not bemng houses i towns, and

Bowes and land 2 lands by reference to a Government map

ment maps or sunevs o eurvey, the Local Government may,

by rule made under this Act, require that

such houses and lands as aforesud shall, for the purposes
of section 21, be so described

(2) Save as otherwise provided by any rule made under
sub section (1) falure to comply with the provisions of
section 21, subsection (2) or subsection (3), shall not
disentitle a document to be registered if the description of
the property to which 1t relates 1s sufficient to identify that
property

Local Amendments —The section has been amended, in 1ts applica
tion to the Presidency of Bombay, by see 5 of the Indian Registration
(Bomt1y Amenlment) ict 5 of 1929 which came nto force on the 22nd
May 1929 The amen Iment 13 03 follows -

In sub <cction (2) of sectron 22 of the rard \ct {the Indian Re,astration
Act 1908] for the word Save the words Fxcept in the case of ety sur
veved ateas in the Bombay Preatlency anlexcert shall be inserted

(/) Homesn 1b1al dehman € Co s | () (192 140 B n 40 atyp 57anl32
Lachmiehsn? {197 } 4D Bim 4) 8110 416 (25 A B 31 avpra
atp s SILC A8 (2)AB 3
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Earlier Registration Acts S+ ~¢ 22 of Act 8 of 1871 and Act
3 of 1577 Then was nov corneyponding provion m Aet 20 of 1366 In
Narayra Janmny Pidlare cas (o St A Lim Dattlestone ruled that the
ITroviacnsan Set 2 of 1m0 v 21 as ts the diseniption of houses and
Iands are merdh dirtrn This deasem fund b nslative authonty
e 22 ef et N of IST1 0y That ection however commenceld with the
words* Falun to ccugly wath otc and <o did e 22 of \et 3 of 1877
Sabeee (1) and the words s as otherwise prnuded by any rule made
unlersub cr (1) wer adled mse 225f At 3 of 1877 by cec 2 of the
Amenlinz Aet 17 1IN0 Subwe (1) provades for a deseription of houses
othee than Louw < m twns and of hinds by reference to Goyernment maps
The «bjent of the Amondment was to provide an easy and

o1 s
and to oblie parties to make use of 1t

eortan methad of 3 ntific ston
where it ousted
Description sufficient to 1dentify the property —Questions of
misdesenption nen e cnpton or insutheirnt desenption are questrons of
fact and cannot e rateed for the first ttme 1n second 1ppeal () See notes
nnder the same ke ud to we 21 on p 110 abose  Sce also notes to sec 21,
Whether regivtration voud 1f deseryy tion msufficient  on p 115 above

*“ Save as otherwise provided by any rule " Failure to comply
with the requecments of sce 21 (3) 15 not necessanily fatal to registration,

unless any ruch requrement 15 one imposed by a rule preseribed by the
Local Government under see 22 (1) The rule howeter, must be one which,
while sating that the projerty shall be described 1n a particular way should
al<o gay that 1f 1t 1s not so described 1t shall not be registered I 1t does
not gay o, the document may still be registered provided the deseription
13 sufficicnt to identifs the property notwithstanding the particular direction

m the rule (d)

{a) (1868) £ Mad H € 9} ‘ 603 (30) AC 235
(t) “eo Chandra Aishore v Dinendra | (d) Soma Sundran v Rajappa (1927)
Natk (1894) 1 Cal L. J 126 132 52 Mad LJ, 140, 142 143, 99
(¢ Ironatha Math v Nagendra Math 1C 846, (27) A M 360
(924 33 CWN 121 125 IC
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PART IV.

Of the Time of Presentation.

23. S\lb]ect to the provisions contamed 1n scctions 24,
25 and 26, no document other than a will
Time for preenting ghall be accepted for registration unless
documents o
presented for that purpose to the proper
officer within four months from the date of 1its execution

Provided that a copy of a decree or order may be
presented within four months from the day on which the
decree or order was made, or, where 1t 15 appealable, within
four months from the day on which 1t becomes final

Earlier Acts —See Act 8 of 1871 and Act 3 of 1877, sec 23,
paragraphs 1 and 2, Act 20 of 1866, sces 22 and 23, and Act 16 of 1864,
secz 17 18 and 19

Time of presenting document —This section provides that no
document other than a will shall be accepted for reistration unless presented
witli four months from the date of its exceution  In computing the period
of four months, the day on which the document 15 exeented should be
excluded by virtue of see 3 (2) of the General Clauses Act 1 of 1863 [now
Act 10 of 1897, sec 9 (1)) ()

The present section provides for a period of four months for presenting
a document for registration  Sec 23 provides for a further period of four
months 1n cases of urgent necesuty and unavoidable aceident on payment
of a fine Sce 3% provides that no document shall be registered unless
the jereons ¢xecuting the document appear before the registening officer
witlin the time allowed for presentation by sces 23 and 20 But the proviso
to sec 34 allows a further period of four months, with the result that while
the maximum penod for presenting a document 15 eight months, that for
the appearance of parties before the registening officer 1s twelve months (f)

If a deed 15 regustered within the time allowed by the Act, 1t will not lose
trnonty on the ground of delay to a subsequent deed regstered carlier (g)
See note under sec 47, *“ Registered documents operates from the date of
execution ", at p 103

(9 Mahk v Aala (1690) Tuny lec | (7) Surendranath Ghosh v Hanlue
Nn. 00 Puwas (1033) 60 Cal 225 143
) Tullelchand « Golullhoy (1897) 1G 103 (33 AC 398
21 tom 724, 520
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Date of execution, It 1< not cswntnl for the registration of o
document that at <hould be dated  If the document does not bear the
date of execution, oral evidence 15 admt bl to prove the date () It
sonetimes happens that the date of execution 1 altercd by the parttes  In
such enees 1f the docnment 1 presented for v ostration wathin four months
from the altered date though after four months from the original date, and
the document 1s rezistered the nonstration v not voud if ne fraud was
mtended (1) Bt af the date 1< altoral with the wle object of getting round
the grovjanns of the section 1t 14 a frand on the Resstration law, and no
remetration ohtuned by means thorcof 13 valid Ay regrrds certificates of
wale 1t has been hekd that although as provided by 0 21, ¢ 95 [CPC 1882,
see B16) sueh ecrtificate i to bear date of the day on nhick the sale became
abeolute, the pened of four months under the present section 15 to be
caleulated from the date of ats ereentron that 12 the dry on which 1t
15 1tiend, and not the date on which the sale became absolute ()

Document insufficiently stamped.—~ There 1~ no provison mn
the Reatration Act or i the Stamp Act which s1ys that 1f the
document when prosented 19 msufhiciently stamped  the presentation shall
be no prewntation On the contrany the procedure provided s wholly
nconsistent with that ider because what the procedure requires 13 that
the rematenng officer to whom the document 15 presented Tecerves 1t and
makea fus entry accordingly , ke ympounds 1t and sends 1t to the Collector ,
the Callector takes the neccsary  steps to compel payment of the proper
ttamp duty and the penalty, he then returns the document to the
registenng officer, who shall proceed with the matter  The effect 1s that
the precntation 15 2 good presentation, though the actual registration 18
delayed ™ (k)

Time for completion of registration.—"Though the Statute makes
1t amiperative to prewent an mstrument for remstration within four months
from the date of 1t execution, no time 1« fived within which a deed presented
and accepted for regrstration must be regustered , and, indeed, from the nature
of the requirements of the Act, the pertod within which the registration
must be completed could nat have been fixed v}

Registration void if document presented after proper time.—
If a document 13 presented for registration after the peniod provided 1n Part

() Chandra Kihore v Duendra Nath () Sak Mulhun Lall v, Sah Kundun

(1894) 1 Cal LJ 126 Lall (1875) 2 TA 210, 218, 24

() Gopal v Surendra (1012) 16 Cal. WR 75 78, Skama Charan

WA 585,587, (51 C 460 Das v Joye Noolah (I830) 11

() Husan: Begim v, Mulo (1883) Cal 730, Tot, Lucthi Marain

5 Al 81 1. Satowne (1880) 16 Cal 189,

(k) Shama Charan Das v Joyenoolak 192, 1n app from (1838) 15 Cal.
538

(188%) 11 Cal 750, 754
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IV of the Act [sces 23 26] and 1s registered, the registration 1s void  The
act of accepting a document for remstration after the expration of the
period mentioned 1n the Act and registering the same 1s not o *“ mere defect
of procedure’ within the meamng of sec 87 The registering officer acts
without authonty when he registers a document not presented within the
aforesard pertod (1)

Conduct of parties.—Sec notes under the same head to see 25,
on p 127 below

23A. Notwithstandng anythmg to the contrary
contamed m this Act, if m any case
a document requiring Tegistration has
been accepted for regstration by a
Registrar or Sub Registrar from a person not duly em-
powered to present the same, and has been registered, any
person clamung under such document may, withm four
months from s first becoming aware that the registra-
tion of such document 18 mvald, preseut such decument
or cause the same to be presented, m accordance with the
provisions of Part VI for re-registration mn the ofhice of the
Registrar of the district m which the document was origially
registered , and upon the Registrar bemng satisfied that the
document was so accepted for registration from a person not
duly empowered to present the same, he shall proceed to the
re-registiation of the documents as 1f 1t had not been previously
registered, and as 1f such presentation for re registration was
a presentation for 1egistration made within the time allowed
therefor under Part IV, and all the provisions of this Act,
s to registration of documents, shall apply to such re-regis-
tration and such document, if duly re-remstered m accord-
ance with the provisions of this section, shall be deemed to
hive been duly registered for all purposes from the date of 1its
origmal registration .

Poregmstratien of
certun documents

Provided that, withm three months from the twelfth
day of September, 1917, any person claming under a docu-
ment to which this gection applies may present the same or
cause the same to be presented for re registration 1m
nccordance with this section, whatever may have been the

(m) U dung Dnx Vaung fung Myint s Anapurna (1873) 10 Bem
(193) 11 Sang 207 (37) AP HC 03, Bhagat Singh v Tam
161 afirming 11 Tang 1% 141 Narmin (1883} I'uny Pec N0 93

TC 00, (3 AR 4 b
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time when he firt became aware that the registration of
the document was imalid

Re-reqistration This <ection v nw It was sl )y the
Inlian Regietratien Vmendment Aet 1 of 117 The il nt becune
zrerears Inopess nof the dece s oo of ther 1 el higs of the Peny € anat
mdan? s Peols Vwbarw 1 il [ hdan (n) It was el m that
case that when 2 docnment 18 pre nted for nooteatin by noag nt who s
T tauthenral Toa juoner of attceney mace rhnee with e doof th At
the pontenn, ficr has oo junsdictuon @ naster the decumeont nor t
enlre qleran a eomtifeate nnber s 00 arch 1 ontrat oo omvald
thoreh the a. nt mas have been accomp wued at th nme of frocntaton
In e execntant B fore thee deimon ot was usial o wnd 4 nfidentl
servant with the cxeeutant to the o _ntratton «fice Tut ear wi 1ct duns
ke that the document wis greserte by the Grecutint or by ageng
suthenzed 1y a power of attorney as roqured by sec 33 The umen hment
was made to pomcve the dificults eatsed by the vy Counal deer 1on
The prewnt seetion ac umes that where a document 14 presental for registra
tien by o peorson not dudy empowcrad to prosent the same and the document
1oacerpted and oo tered the reostration 19 msalid  In such a case the
fectt noprova le< that the document nay a,ain be presented for registration
Iy any pureen clanm, undee it et i four mor ths from s first becommg
aware that the reastratn noof such document 15 mvalul and 1t may be re
feoast red  Inasubs quuent ease (o) beford the Judier il Commttee 1 secunty
Land direeted to T paven under the provistons of O £ r 13 (2) (c) of the
Cod of (1l Procedure and excented 1 favour of a District Judge, was
1resonted for reastraticn by a elork of the Court It was held that the clerk
wasnota  represontatne  of the judge so as to be quahfied under see 32
e the Act to present the bond for registration and that the registration
wasanvalid At the same tune ther Lordslups observed that the case was
one 1n which fielities should be gven for the o registration of the bord

un ler the present ~ction

Re registration of a will as an authority to adopt—The
Madeas Ih.h Conrt applied the section to a ease where a document
re astered as a will proved to be invalid as a will and was then re presented
br Teistration by a son adopted under a power conferred by the document
The Lnurc held that such re registration was valid and that the section was
not eonfined to cases where the remstration was imvahd owing to a defect
in the power of an agent to present for reqistratton (p)

Cal 166 70 IC 937 (22) A PC.

(n) (1915)$2TA 22 37 All 49 281¢C
422

(9) Ma Shue My v Vaung Ho
IHraung (1922) 10 LA 300 50

(#) Sudarsana Rao v Seetharamamma
(193%3) MW N\ 1148

S.23A
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24. Where there are several persons executing o document

at different times, such document may be

Documents —eveeut  progented for registration and re-registra-

W Jeel BOn o within four months from the date of
each execution

Earlier Acts.—See proviso tosec 23 of Act 3 of 1877 and Act 8 of
1871, and ss 22 and 23 of Act 20 of 1866

Registration and re-registration —This section contemplates a
partial registration of 4 deed, that 1s, partial s to the person cxecuting 1t (9)

25. (1) If, owing to urgent necessity or unavoidable

accident, any document executed, or

Prouensherodelv  gopy of a decree or order made, 1n Brtish

W presentation 18 un

avardablo India, 15 not presented for registration

till after the expiration of the time here-

mbefore preseribed m that behalf, the Registrar, in cases

where the delay m presentation does not exceed four months,

may direct that, on payment of a fine not exceeding ten times

the amount of the proper registration-fee such document
shall be accepted for repistration.

(2) Any appheation for such direction may be lodged
with a Sub-Registrar, who shall forthwith forward 1t to the
Registrar to whom he 1s subordinate

Earlier Acts.—See sec 24 of Act 3 of 1877 and Act 8 of 1871 and
Act 20 of 1866 There was no corresponding provision in Act 16 of 1861

Finality of registrar's order.—This section gnes a discretionary
power to the Remstrar to direct or refuse to direct that a document presented
after four months shall be accepted for registration The Court cannot
mterfere with the discretion of the Registrar and if a Remstrar has made a
ircetion under this section that a document shall be accepted for registration,
the Court cannot inquire m a awit under gec 77 into the propriety of that
direction I 1t finda that a direction has been gven by the Regstrar, 1t
will assme that the Remstrar pave the direction on grounds which seented
to lum to be sufficient  When that direction has heen given, and the fine
has bren pud the requirements of the law on the part of the apphcant have
been complied with No obligation ltes upon the apphcant to see that the
Repastrar shall properly perform the duties of hia ofice  If the Registrar 14
willing to dlireet the aeceptance of the document even without tnquiry made

) Mohammed Fwasy Ko Lall (1855) & 1A 168 150, 133, 1 ML 4rs, 430, 431
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of the applicant, 1t 1s not incunibent on the latter to assign the reasons for
the delay 1n precenting the document for regstration (1)

Smt under sec. 77.—See mote, Fmahty of Registrars order,”
above

Conduct of parties —The conduct of the parties may alter the
character of a document but such conduet cannot affect the time of present
ing a document for remstration provided by sec 23 A agrees to sell hus
property to B and to execute a deed of conveyance thergpf withmn thirty
davs 1t 1s provided by the agreement that 1f f fails to do so the agreement
should be considered as itself the deed of conveyance After four months
A finally refuses to execute the comvevance B thereupon presents the
agreement, treating 1t as a conseyance for remstration after four months
The period of four months under sec 23 1s to he computed not from the date
of As default to execute the convejance but from the date of 1ts
execution Hence if the Regstrar acting under this section refuses to direct
1ts registration lis order will be upheld 1n & suit under sec 77 below (s)

Document remamng unregistered owing to frand of
executant —If a parts fraudulently prevents a document from being
presented for registration within the prescribed trme by sec 21 then by this
section he 13 precluded from ding that the d 13 bad for want
of remstration and he will not be allowed to take advantage of his own
fraudulent conduct in preventing registration (t)

26. When a document purporting to have been

executed by all or any of the parties out

mf‘;",“']’}‘:l’t‘:,"’l‘n"j;“d of Brtish Indin 1s not presented for

registration 1l after the expmration of

the time herembefore prescribed m that behalf, the regs-
terng officer, 1f satisfied—

(a) that the instrument was so executed, and

(b) that 1t has been presented for repistration within

four months after its arrnval m Brtish India,

may, on payment of the proper registration fee, accept such
document for registration

(} Durga Sng v 3athura Das (1884) 16 of 1864] Aiam ud Din v
6 AU 460  Tullockchand v Kayo (1889) 11 Al 13 15,
Cokulbhoy (1897) 21 Bom 724, Nagappa v Devw (1890) 14 Mad
928720, Kharr Mulammad v 5. Pothy v Aagara (2915) 28
Abdul Glaffar (1901) Duny Iec Mad LJ 423 per Sanharan
o 44, p Mo Narr J st pp 433 434 and per

(a) Mobanv Dhon (1880) 5 Cal 820 Oldfield, J st pp 439-$40 26

(&) Purgas Ras v Juggun S ng (1867) IC 62

2 Agrs, 400 [s case under Act

Ss. 25, 26



Ss.26,27

128 INDIAN REGISTRATION ACT.

Earlter Acts —This section corresponds with sec 20 of ict 3 of
1677 and Act S of 1871 The Registration Acts of 1864 and 1866 did not
contam any «uch provision

Within forr months from 1ts arnval in British India —Where
both the Sub Renstrar and Regatrar are satisfied that the document first
arnved i Batish India within four months of 1ts presentation, and the
document s aceepted for regntration the Court cannot 1n a smt under
st 77 iquire into the propriety of the Registrar s finding (v)

Documents executed out of British India —The proviaons of
this secticn sndicate that the Reastration \et apj lies to documents relating
to 1mmorveable property «ituated m Bntich India, thouch they mav be
oxccutad out of British India (v)

Wills Lo pro 27. A\ will may at any tune be pre-
watd v dopsted sented  for registration or deposited m
stam e manner heremaiter provided

Baihier Acts —Tius section corresponds with see 27 of \ct 3 of 1577
and \ct 5of 1671 sec 26 of \ct 200f1966 and sec 20 of \ct 16 of 1864

* In manner heremafter provided.’ —See secs 40-46
Optionally registrable —See sec 1b (e}

w)  hdool Hoosein v Cuolan Hoosen Po e (1920) 43 Mad. 255, 301302
(1 %o} 30 Bom 304 310 591 C 97y
0 Venla sppugye v bealna Fanga




PART V.

Of the Place of Registration,

28. Save as m this Part otherwise provided, every

. document mentioned 1n section 17, sub-

dog::’mf:’rﬁ“ﬁ;""‘f sechion (1), clauses {a}, (b), (¢} and {4},

land and section 18, clauses (a), (b) and (c), shall

be presented for registration n the office

of a Sub Regstrar within whose sub district the whole or

some portion of the property to which such document relates
1s situate

Repealed Acts—See sec 28 of \ct 3 of 1877 and Act 8 of 1871,
sce 29 of \ct 20 of 1866, and see 2] of Act 16 of 1864

Registration void if no part of the property situate within
the sub-district —This section provides that the documents mentioned m
1t, all of which relate to immoveable property shall be presented for regis
tration 1n the office of the Sub Registrar within whose sub district the whole
or some portion of the propert to which the document relates 15 situate
If no part of the property is asituate within the sub district where 1t s
rcgl;tered, the registration 13 vouq ()

“Some portion "—This sectton 13 satisfied by registration being
effected 1n the place where any portion of the registered property 1s situate
Tt 15 not mecessary that such portion should be a substantial portion The
words *“ withint whose district the whole or some portion of the property to
which such document relates 13 situate * do not show an intention that
there should be any inquiry as to whether the place where the document
was registered was the place where what may be ealled some substantial
portion of the property 13 situate, an enqurry of that kind mught very
frequently lead to considerable difficulty Tt appears from the provisions
of secs 64, 65 and 66 that 1t was the intention of the Legslature that 1t should
be swdforent that the regudralion be made 1 the place where some partian
of the property—not a substantial portion but where any portion of the
(@) Harendra Lal Fo; Chowdhur, «

243 The decisions 1n  Sheo

Hars Dan Debr (1914) 41 T A
110, 120, 41 Cal 972 988 231 C
637, Joginee Uohun ¥ Bhoot
Aath (1902) 29 Cal 601, Banath
v Sheo Sahoy (1891) 18 Cal 5,6,
Bems Madhub v Rhatr (1837,
14 Cal 449, Har Bhagwan v
Hulam Singh (1922) 8 Lah. 43,
255256 63 1C. 769 (22) AL

STunkur v IHirdey (1879) 6 Cal
25, Har Sabhasv Chunns (1881)
4 All M4, Veerappa v hadiresan
(1913) 24 Mad L. J 232,18 IC
601, Aasanbrdas v. Kidar
nath (1883) Pun) Rec No 67,
p 199, Basheshar Das v, Bhog
wan Das (1823) Punj Rec No 42
p 152, are no longer law

S.28
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property 15 siuate, leaving 1t to the Sub Registrar and the Regustrar to take
such further action as may be necessary under the sections referred to
above (2)

Property situate partly within and partly outside British
India.—\ document relating to tnmos eable property situate partly within
and partly outside British Indra may be registered under this Act (y)

Fictitions inclusion of property.—It sometimes happens that the
parttes to a deed mclude 1 the deed 2 parcel deseribed as situated 1o &
particnlar place, but which does not 1 fact ewst, and get the document
remstercd 1n the office of the sub registrar within whose sub district the
parcel 15 alleged to be situated  In such a case, 1t has been held that 1if the
fictatious entry was mtentionally made use of by the partres for the purpose
of obtammng registration 1 a sub distriet where no part of the property
actually transferred and intended to be transferred 1n fact exists, 1t 13 2
fraud on the Tegistration law, and no registratron obtained by means thereof
15 valild  The lerding case on the subject 1s Harendra Lal Roy Chowdhury
3 Iari Dasi Debi (), decrded by the Prvy Council 1in 1914 In that case a
mortgage deed, executed m 1913, purported to mortgzage varnious properties
mncluding one theren described as No 23, Guru Das Street 1 Caleutta and
also described by metes and bounds There was no property 1n Caleutta
Lnown as No 25, Guru Das Street, and the mortgagor never had any title
to the property as described by metes and bounds None of the other
propetties tncluded m the mortgage was situated in Caleutta  The mortgage-
deud was registered in the office of the sub registrar of Caleutta There
was no evidence that the ~aid property had been 1ncluded 1n the mortgage
by mistihe  Their Lordstups beld that the said property was 1n fact a fict-
tious entry and represented no part of the properties which the mortgagor
posscased ot mtended to mortgage or that the mortzagee intended to form
part of Ius secunty, and that the reastration was imvalid  The Allahabad
lizh Court has held that where the property 13 non ewstent, the fict that
the fraud was enticely on the part of the transferor and that the transfereo
way not aware of the fictitions nature of the property included 1 the
document for the purpose of having 1t reestered 1n the office of a
particulae cub regtrar will not affict the question of the ivalidity of the
reastration (¢)

tr) Han P'im v Sheahal Pam (188)) (5 (1914) 41 1A 110, 41 (sl 072,

16T\ 12, 11 A 136, revermng
(Is3%) 7 AL 5%, Gulan Lal
v Dayr Tn (187) 9 AlL 48,
w0, Pam Summn ¥, Gobind
s (198) 5 Tat 616, 99 1C
TN (20 AP SN2,

(y) Copal v, Anaabhat (1000) 25 Bom
i<l

2VIC 637, Jaginnath 3, Ram
Nath (1014) 12 AN L. J 013,
913, M JC 52, DRmsay v
Eytans (1914) 12 AU L. J 918,
201C 45t

(a) Biasr Swnzh v Joshar Lal (1924)

22AL LI 21, T8 IC 205,
{20) A\ 373 M .
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In Harendra Lal Roy Chowdhurd's case, the fictitious entry was of a parcel
which did not in fact extst  There are cases, however, in which a property
included m a deed does exist but the transferor has no title thereto,
and that 1s the only property situate within the sub district 1 which the
document 13 tegistered the other properties transferred by the document
bung all «tuate outere that sub-distriet  Here again if none of the
parttes ntended that that properts should pass by the transferor to the
transferee, and the property was included 1 the deed solely for the purpose
of obtainuing remstration in that sub distriet 1t 13 a fraud on the registration
law, and the registration s void (1) But 1t 1 quite dufferent 1f the transferor
behieved Dona fide when the transfer was made that he had a good title to
the property but it subsequentls transpires that the title was not i him
A mere {a1lure to make a good title to property dealt with by the mstrument,
and which hoth parties had intended should form part of the transfer does
not render the registration ivald (¢)  The leading case on this subject
13 Biowanath Prasiad v Chandra Narayan Chowdhury (d) decided by
the Prny Council tn 1921 In that case a mortgage hond for Rs & 000 was
reastercd in the Mozuffirpur district  the only property within that distriet
which the bond purported to mortgige was a one haurt share n a village
The mortgagor hid bought tlat share for Rs 50 shortly before (vecnuting
the mortgage and had paid the price but there was no registered instrn
ment of transfer nor dddnery of possession a3 required by sec 5% of the
Tran fer of Properts Act 1882  The share was mclidel 1m the bond m
order that registration might be effceted 1n the Mozufferpur district and
the parties did not ntend that 1t shoul 1 vest i the mortgagor or j ass undcr
the mortgage It was held that the mortgage bond was not valdly regis
tered, and thercfore moperative  But what if the share had belonged

(%) Bsuanath Prashal v  Chanlira Aarayan  Choudkun (1821) 48

(v} Disuanath Prashad v

Naraynn Clo wdlur (1921) 48 Cil
509 48 TA 127 60 IC 833
(2) A PC 8 Vangals Lal v
Wad (1917) 32 All 023 41 1C
3, Bam Lal ¥ Tambin (1919)
A1LAN 38> 491C 543 4 e
1 v Sfla Bux (1912) 9 All
I J 766 16 1 C 108 Aunk
Sanlaran v X wrayanan (1920)
43 Mad 40» 410 2> 1C 86
JHusensaheb v Iasarsakeb (1026)
28 Bom LP 75 431C 218
(29) AB 100 Lala Parshatar:
das v Saged (1929) 4 Luck.
13 1121C 273 (23) AO 439
Jagdeo Sahu v Malaber Prasad
(1931) 13 Pat 111 (34) AP 127
Chandra

Cal 009 016 487 % 127 133 63
IC 7°0 (21) A I1C 8 Pahlads
Lal v Vusa 1wt Laraity (1919)
41 AL 22 48 IC 200, Bropo
Gopal v Abbidask (1910} 14 Cal
W N 532 51IC 127, Musanmat
Py Das v Ram Chandrabaly
{1919y 4 Pat L J 433 52 IC
448 Venkata v DPeda Venlata
(19°4) 46 Mad L. J 12 77 LC
464 (P4) AN 281, Vst Jasoda
v Jaml Visir (1920) 4 Pat 391

92 1C 1034 (2)) AP 787

Rama Aathan v Deths Badaka
(1931) 60 Mad L.J 302,131 IC
$10 (31) AL 33>

(d) (1921) 48 Cal 509 48 T4 127,

631C 770 (21) APC 8

5.28
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fact to the mortgagor but neither party intended to treat it as part of the
mortgage secunity and 1t was included 1n the document solely for the purpose
of obtaining registration m the Mozufferpur district  In such a case also the
Privy Council have held that the registration 13 immalid () Before this
deesston there were decisions of the High Courts of Madras(f) Allahabad(g),
and I ahore () to the same effect  But the High Court of Bomby had held
that a portion of the property being in fact within the jurisdiction no evidence
couldd be led ns to the intention of the parties and the registration 1 vahd (7)
Agamn the mortgagor may include 1n the document property to which ke
knows he has no title i order to obtain registration 1n a particular distnet,
while the mortgagec 13 nusled and believes the property to bdong to the
mortgagor and to be part of his security A< to thus 1t has been held that
n the ab «nce of collusion between the mortgagee and the mortgagor the
registeation 13 not vitiated (7)) The same principle has been applied to a
case 1n winch a small prece of land was included along with other big areas
of lands mn a deed of trust evecuted by a person for the benefit of lus
children, 1t not baving baen proved that the trustees were aware that the
scttlor had no title to the small piece of Jand (1) Where 4 person bona fide
buys property fot the purpose of facilitating registration of a document and
al o bona fide includes 1t 1n the deed of transfer, the registration 1s vald,
although the motive for the purchase was merely to securc the registration
at a partreular place {4)

Plea that registration 1s mvalid may be madmissible —A sells
unmoreable property to B and delivers possesston to B, but the parties
mclude in the deed a small parcel which does not bilong to A and which
1 situate 1n another place 1n order to obtain remstration n the office of the
sub-regstrar of that place A subsequently sues J3 to recover possession
Brhies on the sale deed and A pleads that it 1s inadmrsatble aqat 1« not validly
regstered  This plea 13 not open to /A for nemo allegans turpitudinem suam

() Cilletor of Gralhpur x Jam | (1) Vishunathtlat s Malapps (1925
Sundar (19%) 32 AN L. J 770 40 Bom 821 92 1C 628 (25)
1,0 TC %4, (34) A PC 13T, AD 314
resersig 28 A Lo S22 | o Jentata s els Venkate (1924) 46
16 235 (30) LA 397 Mad LoJ 12 7T IC 468 (28)
(f) Mars Smda lao v Joajunna o
; AM 231 Appa Has v Venlata
(1020) 43 Mal 430 36 IC rama Rao (1931) 54 Mad 3.2 129
19 Fima Jao ¥ Vedaya TC 213 (3N A L 45,
() 40 Mal 43, 73 1C 188
2N A 463 () A arhas v Dadithar (1034) 38
() Malal Nath v Shyam (1020) 27 AIL Bom 1. It 73
L) 801 710 BEL(2NAA (1) CAllahagam v  Athappa (1927)
Lot %0 Mad B0 10, 1C 428 (25)
(N Geadha Bam v Sudh Singh (1029) AV B3, Durga Trasd «
10 1ah 381 N6 1C 437, Tumeshar (1024) 48 Al 334,
() AL R | 82 10 213, (1) AA 897
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atudiendus est,v ¢ ,no one alliging Ins own baseness ought to be heard B s
enttled to reman 1n possession for tn pari delicto potior est conditio possidentis,
¢, 1n equal fault the condition of the possessor 1s more favourable (1)

29, (1) Dvery document other than a document

referred to i section 28, and a copy of

Tleo £ r rem tonng & decree or order, may be presented for

«ther drcuments registration either i the office of the

Sub Registrar 1n whose sub district the

document was evecuted, or m the office of any other Sub-

Registrar under the Local Government at which all the persons

executing and claming under the document desire the same
to be registered

(2) A copv of a decree o1 order may be presented for
rezistration m the office of the Sub Registrar m whose sub-
district the origmal decree or order was made, or, where the
decree or order does not affect 1mmoveahle property, m the
office of any other Sub Regstrar under the Local Govern-
ment at which all the persons claiming under the decree or
order desire the copy to be registered

Earlier Acts —Sce sec 20 of Act 3 of 1877 and Act 8 of 1871 see 30
of Art 20 0f 1866 and see 22 of Act 16 of 1864

30. (1) Any Regstrar may m his
Pogietration by Regi  disoretion  recerve  and  register any
strarq in certain cases
document which might be registered by
any Sub-Registrar subordinate to hum

(2) The Registrar of a district meluding a Presidency
town and the Registrar of the Lahore District may receive
and register any document referred to in section 28 without
regard to the situation m any part of British Indis of the
property to which the document relates

Earher Acts.—See sec 30 of Act 3of 1877 and Act 8 of 1871, sees 31
and 32 of Act 20 of 1866, and sec 26 of Act 16 of 1864

* Any Registrar.”—This expresaon ncludes a sub regstrar autho
rized under sec 7 to exereise powers of a Registrir (m)

(1) Venkataswam v Vewala Subbagya 3 Cal L J 160, Aedar Math
(1J32) 55 Mad 07, 133 IC v Bdla (1023) 38 Csl. L J
404 {(32)AN 31 3a9, "0 IC 583 {24) AC

(m) Jogeshwar v Rav Redla (1906) 38

Ss.
28-30
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Discretion —If a Registrar registers 2 document which might be
registered by a Sub regstrar subordinate to him 1t 1s not necessary for
bim to state in the registration endorsement that he 1s doing so 1n the exercise
of lus diseretton  If the omission 18 & defect of procedure 1t 13 saved by
sec 87 of this Aet (n)

31. In ordmary cases the registration or deposit of
documents under this Act shall be made
o T e only at the office of the officer authoriz-

ut | rate rendence ed to accept the same for registration or
deposit .

Provided that such officer may on special cause beng
shown attend at the residence of any person desiring to
present a document for remstration or to depostt a will,
and accept for registration or deposit such document or will,

Earlier Acts.—Sec <ec 31 of Act 30f1877 and Act8 of 1871, sec 33
of Act 20 0f 1866, and <ec 63 of Act 16 of 1864

** Any person desinng to present a document "—The corres
ponding words i «ec 31 of et R of 1871 were “ anv person intending to
register any document " These words were held to include not only the'
person or per<ons in whose favour a document was executed but al o any
per«on ot pir-ons executing the same (o)

Under rule 3383 of the Bombay Pemstration Rules 1 remstenng
officer 14 atithorized also to accept & deed for rugistration at ‘his prvate
readence or the private resudence of some pereon other than him-elf”, Lut
1t 13 opun to question whether o far as this Fous bevond the only ence
mentionad n this proviso er attending at the readence of any person
deuninz to preant a document cte, therulc is notinconsistent wath the Act,
and therefors not sald under see 69 On the other hand af the regstra-
tion 1+ otherwice made at the Remstaring Officer ¢ office an aeregulir
presentation at his rosdence would probably be hold to be a mere “ defcet ™
witlin the meamng of «ec 87 bedow (p)

“ Special cause “"—The ¢ zstering officer 13 the jud re of the sufficrency
of the «pcial couw  and, af he his sitisfie ], the Court has no power to
question hie decivon on that peint A=cumang that the discretion was
not nzhth cxrrcrdd by him at e nomere defeet of procedure within the
meanng of sec 87 {7)

(») Mbtpatlerane v Manlinm (1031) #ar it Falun Nasrr (155C) 16
oy Gal 173 133 1C 110 (3h) TA 1D 168 ¢al 4%
AR R (Y {p) Seccawscitedin f n, (o) atune

(@) T v Bas Rhat f3 (182 € Jbm (1) (19216 Bem 06 oupes
06 Sew Mapl Husn v 3lus
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PART VL
Of Presenting Documents for Registration,

32, DLxcept mn the cases meutioned m section 31 and

section 89, every document to be regis-

Persons 1o preens tered under this Aet, whether such regis-

documents for  reas  tration be compulsory or optional, shall

tration. be presented at the proper registration
ofhee —

(a} by some person executing or clammg under the
fime, or, 1 the case of a copy of a decree or order,
clamming under the decree or order, o1

(1)) by the representatine or assign of such person, or

{¢) bv the agent of such person, representatrve or assign,
duly authorized by power of-attorney executed and
authenticated 1n manner heremafter mentioned

Earlier Acts —See ccc 32 of Act 3 of 1877 and Act 8 of 1871,
gec 34 of \ct 20 of 1866, and <ec 2% of Act 16 of 1864

Proper registration office —See sections 28 31

Registration invalid if presentation unauthorized — The
Zemstration Act lias mmposed several conditions regulating the presenta
tion of documents for remistration, and 1t 15 of great importance that those
conditions framed with a view to meet local circumstances, should not be
weahened or stramned on the ground that they may appear to be exacting
and strict”’ (r)  Sec 32 13 the first section dealing with the matter
“When the tams of sec 32 are concidered with due regard to the nature
of registration of deeds, 1t 1s clear that the power and junisdiction of the
registrar only come into play when he 13 mvoled by some person having
a direct rcJation to the deed It 1s for those persons to consider whether
they will or will not give to the deed the efficacy conferred by registration
The remstrar could not Do held to exercise the jursdiction conferred on
him, if, heaning of the execution of a deed, he got possession of it and

(r) Chhotey Lal v Collector of Vora 41 AIL 514 517, 69 L C 44,
dabad (1922) 49 1 A 375 378 (224 PC 279

S.32
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Discretion.—If a Regstrar registers a document wluch mght be
remstercd by o Sub regiatrar subordinate to lum it s not necessary for
him to state tn the registration endorsement that he 1s domg so n the exercise
of lus descretion I the onussion 1s a defect of procedure it 13 sved by
sec ST of this \ct (n)

31, In ordinary cases the registration or deposit of
documents under this Act shall be made

Jestrugn o1 ue only at the office of the officer authoriz-
N ate remtenes ™ ed to accept the same for registration or

deposit

Provided that such officer may on special cause bemng
shown attend at the residence of any person desirng to
present o document for registration or to deposit a will,
and aceept for registration or deposit such document or will

FEarher Acts.—Sece scc 31 of ‘et 30f 1877 and \ct 8 of 1871, sec 13
of Aet 200t 1866 and sce 63 of Act 16 of 1861

** Any person desiring to present & document "—The corres-
ponding words m < ¢ 31 of Act & of 1871 were  any person ntunding to
regiter amy document These words were hdld to melude not only the
prrson or persons in whost favour a document was executed but also any
persen ar persons exceuting the same (o)

v

Und r rul 331 of the Bombay  Remstration Rulis a regmstening
uflicer 14 nuthoriz d al o 10 accept a decd for remstration at ¢ Jus private
read no or the private residence of some petson other than lumeell |, but
18 ofen to question whather so far as this pocs bevond the only cave
menton Lo this jrovico 1 attonding at the resudence of any pereon
diarnsg to yrosent a docurmunt ete , theruleis potinconwstent with the Act,
and therdlens not sahd wnder <ce G3 On the other hand, of the registra.
tion s otherwis made at the Remstering Officer @ office  an wrregulie
pros ntation at his readonce would grobatly be hadd to b aomere * defeet ™
within the meamng of wec N7 below (p)

* Special cause ” —The repastering officer 13 the judee of the sufficienes
of the «painl canw and of e his satisfied the Court has no power to
question has dciqon on that pant A«uming that the discretion was
not nobtly cxcreed Iy b at gk a mare defeet of procedure within the
meamnz L aee BT ()

() Nipalarime v Aandanms (0931)  swmat Filam Viea (I60) 16
s Gal 123 133 1C 110 (31 1A 19 10 Cal drx
L4 () “cecasescteiing n (o} above

©F Ime s Lo Rbatfo (0592 € Bom (g} (126 Tom 08, suprs
O Sen Mapd Haam oy Mur |
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PART VL
Of Presenting Documents for Registration.

32, DLacept m the cases mentioned m section 31 and

seetion 89, every document to be regis-

Persons to prewent  tered under this Act, whether such regis-

dwcuments for  reew  tration be compulsory or optional, shall

tration. be presented at the proper registration
office,—

(1) by some person executing or clamming under the
saume, or 1 the case of a copy of a decree or order,
cluming under the decree or order, or

(b) by the representatne or assign of such person, or

{c) bv the agent of such person, representate or assign,
duly authorized by power of attorney executed and
authenticated 1n manner heremafter mentioned

Earlier Acts —See scc 32 of Act 3 of 1877 and et 8 of 1871
eec 34 of Lct 20 of 1866 and <ec 2% of Act 16 of 1861

Proper registration office —See sections 28 31

Registiation mnvalid if presentation unauthorized — The
Registration Act has mnposed several conditions regulating the presenta
tion of documents for registration, and 1t 15 of great inportance that those
conditions fiamed with & vicw to meet local errcumstances, should not be
weahened or stramed on the pround that they may appear to be exacting
and striet (1) Sec 32 1s the first <ection dealmg with the matter
“When the terms of sec 32 are considered with due regard to the nature
of registration of deeds, 1t 15 clear that the power and jurisdiction of the
registrar only come 1ato play when he 15 mvohed by some person having
a direct relation to the deed It 15 for those persons to consider whether
they will or will not grve to the deed the efficacy conferred by registration
Ihe remetrar could not be held to exercise the jurisdiction confetred on
him, 1f, hearmng of the execution of 2 deed, he got possesston of 1t and

{r} Chlotey Lal v Collector of Jlora 44 AllL 514 517, 69 L C 44
dabad (1922) 49 1 A 375 378 (22)A PC 279

S. 32
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registered at, and the same objection applies to s proceeding at the
nstigation of a third parts who nught be a busy body * (s)

Tt 13 clear from the presages eited above that a regstering officer has
no jurisdiction to register a document unless 1t 13 presented for registration
by one of the persons described in sec 32 The terms of <ces 32 and 33
are impuratine and a presentation of a document for registration by a
person who 13 not entitled to do <o under sec 32 does not give to the
registonng officer tho indispensable foundation of his authority to regster the
docunent  If a document 13 presented for registration by one who 15 not
entitled to do <o under sec 32 the registration 15 mvalid  The absence
of & party legally cntithud to present a deed for registration 1s not o mere
defect in proeedure falling under <ee 87 of the tet  The crror 13 of a2 mote
radi al nature and 1t avoids regstration () A munor claming under a
document 12 entitled to present st for regstration (v)  But presentation
by the pleader who has no power of attorncy from the exeeuting parts to
present the document 1< not a pre<entation within this section (v} The
provisions of the Act are very carefullv devwigned to prevent forgines and
the procurement of convevances or mortgages by fraud or undue influence,
and though 1t may scem <omewhat technical to 1nust upon exact complance
with the provizions of the Act 1t 1s necessary vo to do (1)

Presenting document for remistration —It has been statad
above that 1l a document 14 presented to a registermg offieer by a person
not entitled to do <o and the document s renstered the remstration 1e
wnald  The® prescoting of & document within the meanmg of this
e-ction mcludes the phvacal act of delivering the document to the regis
tering officer for regstration A documant may be presented by the person
executing 1t or by the p reon i whose fivour 1t 1s executed, or, 1t may be

) Muplummsa v Abdul fohim | MOLE s Aala (181 Punj 1 ec
Qe 241 A 15 2223 2\l N0 p 2"3 Hardes v Ram
223 L4262 Lal (3897 11 AL %19, Jibal

W (10D T A 15 23 AL 293 spra Beguy v Shah Sunfir (1842)
Jahny Frasal x Baynah (1%0) 28 4 A 338 X eliel v Anands
Al 0" Jambe farshad (1922) 50 Cal 380 0T € 7N,
Mubammat  Afis A Ahan (A L3,
WISy 421 A 22 3T AL 49 2% (0} Chianams s v Venlayamma (1937)
T O 422 aftmg (1012) 36 A B84 Mad L. 7 637 14271 C 7065
330 151 C 841, AAald ud Iha (1) 4 M 407
¥ Lane Bh (IN3) 35 A AR Halina Mee v AAairunmssa (1927)
31T T € 27 St Amer 3 Rarg 3 6L 1 € 644 (20)
Bepem v Mst Hussam B2 ALt7
Q22 2 Lak " 10 M IC 33 (w) Dhaeut Inde v Hamd Al Rhan
2 A LS Amba v Skn {1920y 45 T A 197 182, 43 AlL
woeer (1021) 20 CGal W N 300 45T 402, Gawesdh Lal v Ahetra
3% ERTC CTE (20 PO 13 modax (1920) %3 1 A )31 %
The sy nts the ¢ ntraryintte Tat %3 001 L A39 (M) A

{ Uiwing cawn be 10§ nger Low o
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presented bu the ag ntof such person duly authonized by a power of attorney
to present 1t for ropstration 1 1315 presented by an agent who 1s not
authorized by a power of artorne s « xecuted and avthenticated 1n accordance
with sec 33 or by an agont who holds a power of attorney which does not
etnpowet him to pres nt documents for registration the registration s mvalid
Trownting a d xumint for reqistration under 2ec 32 and attending before a
regitering offier to alint execution under sec 3t are quite distinet acts
A2 obrrrved by thor Lordships of the Privy Counall i Jambu Parshad v
Melawnad Aftab {lvhian (z) ‘exccutantsof a deed who attend 2 registrar
or sub regs trar m redy to adout that they have executedat cannot be treated,
for the yurposes of sec 32 of \et IIT of 1877, as presenting the deed for
registration Thay no doubt would be awsenting to the registration, but that
would not be sufhetent to gave the registrar Juresdiction ” - The facts disclosed
n thejudzment of the Privy Counail inthiscase are as follons —1f executes
amortgageto,  The deud s presented toaregistering officer for registratron
by X, N holdza power of attorney from L, the mortgagee, but the power does
not empowet him to presunt documents for registration ., the mortgagor, 1
present when the decd 12 presented by N, but he 13 there only for the purpose
of adnutting execution of the deed M admits execution of the deed, and 1t
1w regstercd  The registration 1 imvalid for the document was presented by
a purson not legally entitled to do so M bemng the person executing the
ded, could have, no doubt, presented the deed for registration but he did
not appear before the registening officer to do so  He attended merely for
admitting execution  The presentation being unauthorized, 3! s attendance
for the purpose of admitting execution cannot be treated as attendance for
the purpose of presenting the document for registration In the case of
Blarat Indu~ Hamid Al Kkan (y), decided a few years later by the Privy
Council, the mortgagor was ill and sent the mortgage deed by a servant, who
was not duly authorized, to the sub registrar toberegistered  Thesub regis

trar recerved the deed on the 4th and went personally to the house of the
mortgagor on the 6th The mortgagor admitted exccution and the sub

registrar regstered the deed as presented on the 4th. Lord Buchmaster

oheerved 1n the course of the argument—* Presentation 1s a question of fact

requnng no formality The servant really wrongly handed over the docu-
ment to the registrar  He should have merely told him to go to the house

Lord Plulimore i the course of the judg said that the pi 10n by

the servant was ioperative, but not mmjuroustothe vahdity of the subsequent

on In conel their Lordships treated the by the

suh registrar of the deed on the 4th as an m'egu]anty nndhpld that the deed

() (wls) 42 TA 22, 29,37 All 49,56, AN 743,021 ( 345 (29) A, A

1C 422 799 and n Barlhurdar \ set

) (m’o) 47 1 A. 177,42 AlL 487,58 Sat Bharas (1931) 132 T C. 881,
1 C 386,{21) A PC 93 followed (31)A L.677

in Yana Bis v Sped (1924) 46

S.32
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registered 1t , and the same objection applies to his proceeding at the
mstigation of a third party who might be a busybedy  {s)

Tt 1s clear from the passages cited above that a registermng officer has
no jurtsdiction to register a document unless 1% 15 Presented for registration
by one of the persons described m sec 32 The terms of secs 32 and 33
are 1mperative and a presentation of a document for registration by a
person who 1s not entitled to do so under sec 32 does not give to the
registering officer the indispensable foundation of s authority to register the
document If a document 1s presented for registration by one who 1s not
entitled to do so under sec 32 the registration 13 mvalid The absence
of a party legallv entithd to present a deed for registration 1s not a mere
defect 1 procedure falling under sec 87 of the Act  The error 1s of a more
radical nature and 1t aveids remstration () A wmunor clawming under
document 1 entitled to present it for registration (u) But presentation
by the pleader who has no power of attorncy frot the executing party to
present tne document 18 not a presentation within this section (v} The
provisions of the Act are very carefully designed to prevent forgeries and
the procurement of conveyances or mortgages by fraud or undue influence,
and though 1t may seem somew hat techmcal to 1nsist upon exact compliance
with the provisions of the Act 1t 1s necessary so to do (u)

Presenting document for registration—It has been stated
above that 1f a document 1s presented to a registering officer by a person
not entitled to do so and the document 1s registered the registration 18
mvalid The ¢ presenting  of a d within the of this
section cludes the phyucal act of dehivering the document to the regs
tering officer for regstration A document may be presented by the person
exccutmg 1t or by the persen 1n whose favour 1t 13 executed , or, 1t may be

(9 Mupbunmssz v Abdul  Rahum

(1901) 28 T A 15 2223 23 All
233 241 242

Jalik v Aala (1890) Punj Pec
No 90 p 273 Hardee v Ram
Lal (188%) 11 AN 319, Iibad

() (1901) 281 A 15 23 All 233 supra
Ishri Prasnd ~ Baynath (1906) 28
Al 707 Jambu Parshad ~
Mulanmed  Afib Al hban
(1915) 42 1 A 22 37 All 49 28
I C 422 afimg (1912) 34 Al
331 16T G 881 Akablud D
v Banm Bo (1913) 3» Al
34 171 C 274, Mt Amir
Bepum v Mst  Hussun  Biby
(1921) 2 Lah 5 10 58 IC 333
(2) A L 98 dAmbe v Shn
nreasa (1921) 26 Cal W\ 360
374 (8IC 704 (22)A PC 135
The decision to the contraryinthe
following cass 13 o longer law

Begam v Shah Sundar (1882
4 All 38t Eelel v Anards
(1922) 50 Cal 180 70T C 794,
(A C B

(@) Chmamm v Venkayamma (1937
613Mad L J 637 1421 C 760,
(3% A M 407

(v) Haly @t Bee v hharunmssa {1920}
3 Rang 393 91 [ C 644 (26}
AR 17

(%) Bharat Indu v Hamd Al hhan
(1920) 47 T A 177, 182, 42 All
487 492, Qanesk Lal v Rketra
molan (19%6) 53 1 A 134 &
Pat 18, 901 C 830 (26) A
BC 56
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presented by the agentof sth percon duly authorized by a power of attorney
to present 1t for registration  If 1t 13 prescnted by an agent who 1s not
authorized by a power-of attorney executed and authenticated 1 accordance
with sec 33 or I an agont who holds a power of attorney which does not
eypower hum to presint documents for registration the registrationis mvahd
Prosenting 2 documint for registration undur <ec 32 and attending before a
regtening oficar to adnut execution under sec 3t are quite distmet acts
s obrerved by thar Lordships of the Privy Council 1n Jambu Parshad v
Mulammad Aftab 4h Alan (z) “ (\ceutants of a deed who attend a registrar
or sub registrar mercdy to adnut that thes have executed 1t cannot be treated,
for the purpowes of <ec 32 of Act III of 1877, a3 presenting the deed for
regstration  They no doubt would be assenting to the registration but that
would not be cufherent to give the rezstrar jursdiction * The facts disclosed
by the judzment of the Privy Conneil inthiscase are as follows —1/ evecutes
amortgageto L The deed s precented toaregistering officer for registration
by N ) hold~apower of attorney from L the mortgagee, but the power does
not empower him to pres nt documents fos registration M the mortgagor, 1s
present when the deed 15 presented by M but he 13 there only for the purpose
of admitting «xecution of the deed M admuts execution of the deed, and 1t
1sregstered  The registration 19 1mvalid for the document was presented by
a pereon not lepally entitled to do so A being the person executing the
dmd, could have, no doubt presented the deed for registration but he did
not appear before the registering officer to do so  He attended merely for
adnutting execution  The pre-entation being unauthorized M s attendance
for the purpose of admutting execution cannot be treated as attendance for
the purpose of presenting the document for registration In the case of
Biarat Indu~ Hamd Al Klan (y), decided a few years later by the Privy
Council, the mortgagor was ill and sent the mortgage deed by a servant, who
was not duly authorized, to the sub registrar toberegistered  Thesub regs-
trar received the decd on the 4th and went personally to the house of the
mortgagor on the 6th The mortgagor admitted exccution and the sub
registrar registered the deed as presented on the 4th, Lord Buckmaster
observed 1 the course of the argument—¢ Prescntation is a question of fact
requiring no formality  The seriant really nrongly handed oier the docu-
ment to the registrar  He should have merely told him to go to the house ”

TLord Phillimore 1n the course of the jud said that the y by
the rervant was moperative, bud not injunious to the vahdity of the subsequent
ton  In concl their Lordships treated the P by the

sub registrar of the deed on the 4th as an wregulanity and held that the deed
() (o1g 4214 22 29,37 AlL 49, 56, AL 743,02 L € 345 (24) A. A,
81 C 422 799 and 1n Barkhurdar v Jlsst

(1) (1920) 47 1 A, 177,42 AlL 487,58 Sat Bharai (1931) 132 L C 881,

T C 286, (21} A TC 93, followed (3} A L.677

1n Yana Bibr v Syed (1921) 46
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was valdly presented on the 6th  Jambhu Prasad’s case was distingmshed
on the ground that the admission of execution wasnot by a person “ who
desired to present and who purported to present® The distnction 15 a
very subtle one, and 1t 1s difficult to understand whv 1f the executant of a
deed 13 present when the deed 15 presented by an unauthorized agent and
admits execution the deed should not be considered to have been presented
by um  This 1s the view taken 1n a subsequent Allahabad case () where
Jambu Prasad s case 13 explamed on the ground that the judgment of the
High Court shows that the mortgagor was not physically present when the
deed was presented (@) FPrevious decisions of the Allahabad High Coumrt
had also held that 1f a doecwment was presented for registration by an
unanthorized person the registration was vahd if a person competent to
present was present before the registering officer and assented with full
Lnowledge of what was bemng done () A great many documents had heen
registered inreliance on these rulings and as the registration was snpposed to
bedvalid under Jambu Prasod’s case section 234 was inserted m the Act—
See note to sec 23A

“ The persons executing the document.”—The expression need 10
secs 32, 34 and 3518 ° the persons executmg,’ not “* the parties executng ”
A per<on therefore who exccutes a document under & power of attorney 13
“ the person evecuting” within the meaniag of this section, and he may
therefore present the document under this section and appear before the
registrar nnder see 34 on behalf of the donor of the power  Such a power of-
attorney does not require to be authenticated as provided by sec 33 It
bas accordingly been held that where a mortgage by 4 and B as parties
thereto 15 executed by A on behalf of himself and on behalf of B under a
power of attorney from B, A 1s competent to present the document under
sec 32 and to appear and admit execution before the registrar under sec 34
on behalf of lumself and B The power of attorney does not require to be
authenticated n the manner provided by sece 33 of the Act (¢)

Death of party before registration.—Where a partv executing &
deed dues after execution thereof, and a person who held a power of attornev

(2) Deo Singh v 3sst Pam Dularya 181 C 697
(1931) 29 AUl L. J 909,130 L C. | () Saram v Dharmasulkram (1927
232,(32) A A 63 51 Bom. 971, 103 T C 906, { 27)
(@) Jambu Prasad v Vuhammad Aftab A B 487, overruling Balknishne
Al Klan (1912) 3¢ AN 331, 18 v Parashram (1926) 50 Bom
1012 628,98 1 © 629, (26) A.B 479,
(8) Wilats Begam v Fa.al (1912) 9 All, ohammed Evaz v Buy Lall

L.J 148,131 © 961, Aotk Mal
v. Abdul (1912) 34 AL, 355, 14
I C 812, Rarta Rishan v
Harnam. Chand (1913) 35 AW
72,17 L C 465, Atma Ram v,
Ugra Sen (1913) 35 Al 131,

(1877) 4 T A 166, hesho Deo ¥
Hory Das (1899) 21 Al 281,
Bissendoyal v Schlaepfer (1874)
22 W, R 68, Gopeswar v Hem
Chandra (1920) 81 Cal L J.
447, 57T C. 226,
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from him presents the deed for registration after lus death, and the registering
officer knowing that the exceutant 1s dead accepts the deed for registration
and registers 1t the renstration 18 mvalid - The proper person to present
the document for ren triton m <uch a case 15 the * representative
ar “acaen of the decer ed (d)  But the regstration, it 1s <md, would be
vald, af netther the reastoring oflies nor the other party had notice of the
death of the dicea ed  Tlas view procecds on see 208 of the Indian Contract
Act, 1872 by which itas provided that the termunation of the authonty
of an aznt docs not <o far as regards third persons, take effeet hefore
1t becomes hnonn to them (¢} We do not thnk that the proviaons of
cec 20~ have amy huanng on the question The provicions of the
pre~ent section ar amperatine and af the cvecutant 1s dend at the date of
presentation, the document cannot bu presontad for registration by one
who was once the azont of the deecased

Presumption as to presentation —It 15 not the law thit nhere a
document 15 rstend  the party reving on the document should show,
before the document 1n admitted m esidence, that 1t was peesented for
registration In o person b zallt entitled to do o or that the requir ments of the
Sctwere othrrw ¢ complied with  In the absence of cvidence to the contrary
it must be presumed that the per on who presented it was duly authorized
m that bl (f) Tnoa o bujore the Judiaal Comnuttee (g) a <ub
romstrar 1o whom s mortgyn was presonted for registration endorsed upon
1t 2 statement that 1t had buen prescntedon bohalf of the mortgagee  under
a power of ittorns duly anthonticatcd  Ther Lordslups held that the
endorecment was prima faae evidene that the power of attorney was regular
i all resprcts amd o the absence of cvadence to the contrary, established
thie vality of the onmal presentation Therr Lordships sad Presenta
tton here w s not made m person , 1t was made under sub section () by an
agent purporting to he authorized by a power of a*torney  Such power
of attorncy must not be genural an ats form, but must confer the special
authonty to present on behalf of the prineipal, and even though the sub
registrar accopty the pres ntition under a general power of attorney, 1t 15
open to any mtrrested parts to show that the power of 2ttorney was mn fact
unperfect The fact that the presentationss accepted by the sub registrar
as 10 propes form 14, however prima facre evidence that the conditions have
been ratified , and aftcr such acceptance the burden of proving any alleged
nformality rests on the person who challenges the remstration *

(@) Wuyibunmissax AbTul Raht + {(1901) AT 304
231 A 16 2341 233 (9) Clhotey Lal v Collector of Vora
() Mohenlra Nath v Rals (1902} 30 dabal (192949 T A 375, 370 44
Cal 2€5 274 All 513,601 C 44 (23 A PC
() Bam Chandra v Farml A 219, Aaxlaydal v \atwonal
(1912) 34 All 223,131 € 531, Banl. of India (1923} 50 T A
Flu ateth Bhupendra Nath (1928) 162, 4 Lah, 284,75 1 C 7, (23)

7 Par 520, 111 I C 357, (23} A PC 114
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“ Representative "—The word “representative” 15 a term of ambigu-
ous meaning and must be construed according to the context  In ordinary
legal use, 1t denotes the executor or admumstrator, or sometimes the heir
ornext of hm  The term “representative ” 1n this section refers to a legal
personal representative or (by virtue of sec 2} the guardian or commttec
of the person described  But 1t does not mclude an agent, for an agent 13
separately referred to 1n el (c) of the section  Therefore the Privy Council
have held that where a security bond 1s given to the Court pending an appeal,
a clerk of the Court 1s not a ““representative” of the judge so as to be
qualified by this section to present the bond for registration  Unless the
clerk 1s duly authomzed by power of attorney under sec 33, a presenta-
tion so made 18 1mvalid () The father of & minor Hindu girl who 1s marred
1s not a  representative” of the gurl within the meanmng of this section,
and he 1s not therefore entitled to present on her behalf a deed of gift executed
1 her favour by her uncle () Where the executant of a document dies
leaving several hewrs any oneof themisthe rep tive” of the executant
and may present a document for registration (3) See notes to sec 2 (10),
onp 17 above and notes to sec 35 * Representative,” on p 152 below

“ Assign "—See notes to sec 35, “ Assgn ” onp 153 below

Production of document for registration —This section, while
1t empowers ccrtam persons to present documents for registration, on the
assumption that they are in their possession or under their control at the
time, 1mposes ne obhigation on any one in possession of a document to
produce 1t before the registering officer for registration  Nor 1s there any
other provision 1n the Act which imposes any such obligation on a party
A party therefore 1n po of ad t cannot be pelled by st
or otherwise to produce 1t for registration unless he has expressly under-
taken to do so (1)

Power of attorney 1o 33. (1) For the purposes of section 32,
cogmzable for purposes the following powers of attorney shall alone
of section 52 be recogmzed, namely —

(a) :f the principal at the time of executmg the power-
of-attorney resides n any part of Bmtish India m

() Ma Skve Mya - VMaung Ho Begam (1925) 47 AIL 294,811 C
Hnaurg (1922) 49 T A 395, 50 786 (27)A A 215 Gageshals
Cal 166 70 I C 937, (22) A Sarlar v Chintabaran  Chande
IC 350 (1931) 58 Cal 876, 133 L C. 191
() Amba v Shromeawa (1921) 26 C (32) A C 110, Abdul Gafur
W\ 365 374 681 C 754, (22) Bodeal Hague (1932) 55 Cal L. J
A PC13.[P C) 107 130T € 234, (32) A C. 588

() Malhu v Babonsa (1928) 5o Cal (k) Hurjan v Jamsel (1884) 9 Bom
1008, 112 I C 721, (28) A.C G3 73
505, Rafat un Nsea v Husan
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which tlus Act 1s for the time bemg m force, a
pouner of attorney executed before and authenti-
cated by the Regstrar or Sub-Registrar within
whose district or sub-cistrict the prineipal tesides,

(b) of the principal at the time aforesaid resides 1n
any other part of Bntish India, a power-of
attorney executed before and authenticated by
any Mamstrate,

(c) if the pnnapal at the time aforesaid does not
reside 1n British Indin a power of attorney evecuted
before and authenticated by a Notary Public or
any Court, Judge, Magistrate, Bntish Consul or
Vice Consul, or representatinve of His Majesty or of
the Government of Indix

Provided that the following persons shall not be
required to attend at any regstration office or Court for the
urpoce of evecuting any such power-of attorney as 18
mentioned 1n clauses (a) and (b) of this section, namely —

(1) persons who by reason of bodily infirnity are
unable without sk or serious 1mconvenience so
to attend ,
(u) persons who are m Jail under el or crimimal
progess , and
(u1) persons cxempt by law from personal appearance
mn Court
(2) Tn the case of every such person the Registrar or
Sub Registrar or Magstrate, as the case may be, 1f satisfied
that the power of attorney has been voluntanly executed by
the person purporting to be the principal, may attest the
same without requuring his persomal attendance at the office
or Court aforesaid
(3) To obtamn evidence as to the voluntary nature of
the evecution, the Regstrar or Sub Registrar or Magstrate
may either himself go to the house of the person purportmg
to be the prmcipal, or to the jail mwhich he 15 confined, and
examine h.n, or 1ssue a commussion for lus examination

(4) Any power of attorney mentioned n this section
may be proved by the production of 1t without further proof

S 33
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when 1t purports on the face of 1t to have been executed before
and anthenticated by the person or Court herembefore
mentioned 1n that behalf,

Farlier Acts —See sec 33 of Act 3 of 1877 and Act 8 of 1871,
sec 35 of Act 20 of 1866, and sec 28 of Act 16 of 1864

Power-of-attorney —The power of attorney must be a special power-
of attornev and the sub registrar before anthenticating 1t must sattsfy hrmself
of the right of the agent to appear as provided m sec 34 (3)(c) In Doiter
haran v Lackmi Prasad (1), a power of attorney was executed before, and
authenticated by, the sub registrar of Allahabad on the 9th February 1910
empowering an agent to present for registration a mortgage deed of the 8th
February 1910  The date of the deed was altered without the consent of the
executants to the 4th October 1910  The power of attorney was then used
to present for registration before the sub registrar of Monghyr the mortgage
of this altered date It was impossible that a power of the 9th February 1910*
counld refer to a mortgage of the 4th October 1910 The Prnvy Council
therefore held that the registration of the mortgage was mvalid and that the
sub remistrar had no jumsdiction to accept the mortgage deed for
registration.  The mortgagee contended that the mortgagor had represented
to him that the agent was empowered to present the deed But the Privy
Council held that 1 view of the express provisions of the Act (sec 34 (3)
{c) ) there was no room for an estoppel

A presentatton under a special power-of attorney executed by a mnor
13 vahd (m)

Sce notes to sec 32, ¢ Presumption as to presentation, ™ atp 139

Resides —There 13 no defimtion of the word ‘resides™ in this Act,
but Cxplanation I to sce 20 of the Code of Civil Procedure, 1908, would be
& very fair explanation of the meaning of the word ()  According to that
Explanation, where a person has a permanent dwelling at one place and also
a temporary dwelling at another place, he shall be deemed to reside at both
places for the purposes of the section

Power-of-attorney executed ont of British India —C! (c) of
sub <ec (1) refers to *any Court, Judge, Magmstrate,” etc, and presum-
ably covers a power of 1ttorney executed before 2nd aunthenticated by a
foreign Conrt Judge or Magistrate, ¢g, onc 1 a Natne State {o) It
would not howeter cover a power of attornev executed before or

() (1931) 581 A 58, 10 Pat 431, 131 Al W N 170
IC 32 (34 IC 52 () ¢ Queen Evyressy Dagla Aala
(m) Chhinnammy v ¥ enkaga ima (1933) (1898) 22 Bom 230 scealso Iibal
64 Mad L. J 637, 42T C 765, Legam v Sham Sundar (1882) 4
(33) & M 407 Al 334

(n) Rars Auber v Har Charan (1896)
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sutheaticated by any other authonty than onc of those mentioned (p)
The Salar Rep *rarof the Pampur State 1< not a Court and a power of
#1071 ¢ 3 execute 1 befare lim w1s not recogmzed (g)

Proviso to the section —I'"r ons de eribed m the provisa to the
~ctun nend not cxecate the power «Cattorney before the regstering officer
In the cac of <ach porons all that th v t ning officer has to do 18 to
«atisfy himeelf that the ponarnf attorncy hes buen voluntarily executed
{ = which purpov b masy 0 to thaur hon il «xaumme them (r)  The
1rovisn do ~ not apph to a powcr-of attornes executed outside Bntish
Tndis {8

34, (1) Subject to the provisions contuned m this

Pirt and 1 sections 41, 43, 45 69, 75,

Enqury Wfre e 07 8% and 8% no document shall be

manaton Iy regus

teng ¢y rcgistered under  this Aet  unless  the

persons  executimng  such  document  or

their represantatives asagns or agents authorized as afore

taud, appeir hofore the registering officer within the time
allowed for pre=cntation under seetions 23, 24, 25 and 26

Provided that, if owing to urgent necessity or unax oidable
acadant all such persons do not s0 appenr, the Regstrar,
cases where the dilay 1in appearing does not exceed four months,
may direct that on payment of a fine not exceeding ten times
the amount of the proper 1egistration fee 1 addition to the
fine, 1f any, payable under section 25, the document may be
registered

(2) Appearances under sub section (1) may be sumul-
tancous or at different times -
(3) The registering officer shall thereupon-—

{a) enguire whether or not such document was
executed by the persons by whom 1t purports
to have been evecuted ,

(b) satisfy humself as to the identity of the persons
appearing before him and allegmg that they
have executed the document , and

581 C 336 (21) A PC 63 [liness
of eveeutant], Chhutan Lal
Tasaddag Shia n Prasad (1910) 32 Al 179,
Husawn (1933) 3 All L J 159 51 C "66 [pardanashin lady]
1451 C 572 (3 A A 233 () Pam Vohan Lal v Tawddag
(r) Bharat Indu v Hand Alt Rkan Husmn {1933} 31 AR L. J 159
(19°0) 47 T A 177, 42 1! 487, | 1401 € 572 (33) A A. 233

(1) Cf Inthe Goons of 4 T 1n7 rose
(1883$) 16 Cal 776
(9} Ram Molan lLal ~
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(¢) m the case of any person appearing as a repre-
sentative, assign or agent, satisfy hmmself of
the right of such person so to appear

(4) Any applecation for a direction under the proviso
to sub section (1) may be lodged with a Sub-Registrar, who
shall forthwith forward 1t to the Registrar to whom he 13
subordmate

(5) Nothing mn this section applies to copies of decrees
or orders

Earher Acts —See sec 34 of Act 3 of 1877 and Act 8 of 1871 sec 36
of Act 20 of 1866, and sec 29 of Act 16 of 1864

“ No document shall be registered’—See notes to sec 35
Registermg  officer shall refuse to register as to the person denving
execution onp 149 below

“The persons executmng the document ’~—The persons describedin
this section are the persons erecuting the document—not those who on the
face of the deed are perfies to 1t or by whom 1t purports to have been
executed but those who have actually executed 1t {£)

VWhere a document 1s executed by one of two parties on behalf of him
self and the other, 1t 13 sufficient that the person executing 1t appears before
the registening officer  The other party 1s not required to appear A and B
grant a lease to € The lease 15 executed by 4 on behalf of himself and on
behalf of B under a power of attorney from B A appears before the
remstening officer and admuts evecution on behalf of himself and B This
15 sufficient under the section  There 13 no proviston which requires B also
to appear before hun ()  See notes to sec 32, The persons executing the
document  on p 138 above

A document executed by an agent under a power of attorney can be
achnowledged for registration by another agent acting under a powet of
attorney given for the purpose, the words person executing’ 1 the
section {10 Not mean merely person signng ‘but the person who by a valtd
execution enters mnto obligation under the document Thus i Puran
Chand v Mannoll o Nath (1) A gave a power of attorney to B to execute a

(f) Mokammed Luwaz v Biry Lall (1877)
41 A 166 171 1 Al 465 470 31Cal L J 447 571 C 226
(u) Bissendoyal v Ferdsnand (1874) 22 Sutaram v Dharmasulkram (1927)
W R 68 Hhesho Deoy Han lml 51 Bom. 971 103 IC 906, (27)
(1899) 21 Al 281 283 (FB] AB 487
overruling  Shankar Das v | () (1028) 50 TA 81, 6o Cal 532, 108
Jogray Singh (1883) 5 All 649, IC 342 (28)ATC 38

Oopesuar v Hem Chandra (1920)
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convevanee on his belalf, anl the comevance was executed by B A then
gave another poner of attamey to C to appesr and adnut exceution before
the rozitenng officer anl € appeared and admitted execution It was
argued bef re their Londstups of the Privy 4 ouncil that onlv B, the Jerson
whots han 1 Fad ammed the convevance, could ap| ear as one of the persons
€Xecuting 1t vo as to make the regtration vahd and that the appearance and
almrvon by Coreven iy § fumeelf woull ot sutfice for a valid 2dnusston
of execution of the camvevance tefore the registenng officer  But thus
argument was pot acce) ted ant it waa held that the repstration was vahd
In the ecarse of the pudgment their Lordiluys sut By see 35 of the
Registratien et venstratien i direeted  when  certam persons have
appeared, Fave been duby identificd and have adnutted the execution of the
document {ropounded and the necessars jer ons are the | ersons executing
the document  The apxllant contends that m these words executing
means and means onlv actually wgmng  Their Lordshiy s cannot aceept
thie A document 15 executed when tho ¢ who take benefits and obliga

t1ons unider 3t have jut of lave caused to be put their names to it Personal
timature 1¢ not riquired and another person duly authonzed may, by
wnting the name of the party executing bring about lus vabid  execution,
anl jut lum unler the othzations imvolved  Hence the words person
executing’ in the Act cannot be read mercly a3 person signing”  They
mean sometlnng more, namely, the pason who by a vahd execution enters
1nto obhgation upder the instrument  When the appearance referred to 13
for the jurpoce of admitting the execution already accomplished there 15
nothing to provent the executing person appeanng either in person or by
any authonzed and competent attorney n order to male a vald admission

Thar Lord-hips have failed to find 1 the scheme of the Act anything
repugnant to this construction  Any other would 1avelve rish of confusion
and nught ven defeat the statutory procedure by multiplying the persons,
who have to be traced and induced to attend, cither by themselves or by
fome representative

Tume for appearance —Ths section provides that no document shall
Tie registered unless the persons executing the document appear before the
Temstening officer withtn the time allowed for presentahion of 4he dovament
The time allowed under sec 23 for presenting a document 1s four months
from the date of its execution, and this may be enlarged under sec 25 s0 as
not to exceed eyght months from the date of execution  As regards appear
ance of parties, as distingmshed from presentation of n document, the
PIoviso to the present section provides fora further delay of four months
over and above the delay condoned under sec 25 The result 15 that while
the peniod for p 1s eight months, that for appearance
19 twelve months {(w)

(o) Tullockchand v Gokulbhoy (1837) 21 Bom 724,730

S.34
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The appearance Teferred to 1n this section 1s not restncted only to the
voluntary appearance of the executant, but also cludes s appearance
under coercive process (z), see sec 30

Procedure 1f delay not condoned.—1f a party executing a document
does not appear before the remstering officer within the preseribed perod,
be may apply for a direction from the Registrar under the proviso to sub
sec (1) to condone the delav  The application 1s to be lodged with the register
g officer as provided by sub sec (4), and thelatter hasthen to forward st
to the Registrar  If the Registrar condones the delsy, the registering officer
will register the document If the Regmstrar does not condone the delay,
the proper form of the order 1s to express his opimon that the delay 1s not
due to urgent necessity or univoidable accident  He should then inform the
registering officer about s direction, and the latter should then make an
endorsement on the document, Registration refused  The party aggrieved
may then appeal to the Registrar under sec 72 though 1t amounts 1o effect
to an appheation to the Registrar to revise lus previous decston  If the
Regstrar refuses to direct the registration of the document, he must make
an order of refusal under scc 76 (1) (b) The party aggueved by such
order may then bring a smt under sec 77 below (y)

No dafficulty would anse if the above procedure were followed But 1t
15 not strictly followed 1n all cases and the question then arises whether the
order of the Registrar 1s one under sce 76 so as to entrtle the aggrier ed party
to bring 8 swit under sec 77 In a Bombay case (z), the Registrar, on the
appeal of a party under sec 72, mstead of wmaking an order refusing
requstration made an order 2¢fusing to revise fus decision It was held that
the order was n effect one under sec 76 (1) (b) and that a swit would Le under
sec 77 In a Madras case (a), the Registrar on the apphcation of a party
under scc 34 to condone the delay made an order ‘ Registration refused ’
mstead of making an order expressing hus opmion about the delay The
Sub Registrar did not follow up the order of the Remstrar by making an
order ¢ Registration refused,” nor was any appeal made to the Registrar
under sec 72 In a swt inshtuted by the party under sec 77 1t was held
that the suit nas mamtanable, the reason mien for the deciston betng that
the order of the Regstrar fell under sec 76 (1) (a) which was wide enough to
cover all orders of the Regstrar refusing registration whether such orders
were passed on documents presented to hum 1n the first instance or otherwise,

(2) Hassar Al s Edanid s (18%0) 5 48 Mad LJ 221, 86 1C 797
Vad L.J 20 (2)A) 619

() Ratteeland v Unap (1923) 47 | () Fattedawd s Unap (1923) 47 Bom
Bom 200 32 1C 118 (23) 200 727C 118 (23) A B 187
AB 187, Cingalorsy Sambaswa | (a) Vawlls v Ud Zimuldin (1920)
(1916) 40 Mad. 5,9, 0 I C 192, 45 Mad LJ 221,861 € 797, ( 25)

Mamibla Wd Zinuddin (1020) A G19
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35. (1) (a) If all the persons executing the document
appear personally before the registermg
oflicer and are personally Jmown to hum,

Troendure en ad - qp if he he otherwise satisfied that they
rasacn anl denal of
exrcuticn respeentely ATC the persons they represent themselves
to be, and 1f they all admt the execution
of the document, or

(b) if m the case of any person appearmg by a
representatine, assign or agent, such 1epresen-
tative, asugn or agent admits the evecution, or

(c) 1if the person executing the document 1s dead,
and Ius representatine or assign appeats hefore
the registering officer and adnuts the evecution,

the registering officer shall register the document as
chirected n sectins 58 to 61, mclusne

(2) The registering officer mav, in order to satisfy himself
that the persons appearing before hum are the persons they
represent themselves to be, or for any other purpose contem-
plated by this Act, examine any one present i his office

(3) (a) if any person by whom the document purports
to be executed demes 1ts execution, or

(b) if any such person appears to the registering
officer to be a mmor, an 1diot or a lunatic, or

(c) 1f any person by whom the document purports to
be executed 18 dead, and his representative or
assign denies 1ts execution,

the regustering officer shall refuse to register the
document as to the person so denymng, appearmg
or dead

Provided that, where such officer 13 a Registrar, he shall
follow the procedure preseribed m Part XIT:

Provided further that the Local Government may, by
notification m the local official Gazette, declare that any
Sub-Registrar named 1 the notification shall, m respect of
documents the execution of which 15 denied, be deemed to
be a Regstrar for the purposes of this sub-section and of
Part XIIL

5.3
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Earlier Acts—Sce sec 35 of Act 3 of 1877 and Act 8 of 1871,
sec 36 of Act 20 of 1866, and sec 29 of Act 16 of 1864 \

“The persons executing the document"—See notes under
sec 32 “ The persons executing the document,” on p 138 aboie, and notes
under sec 34 under the same heading on p 144 above

Limits of sub-registrar’s powers under this section —The
Act mves little diseretion to the sub registrar ~ He 1s bound etther to regs
ter or not to register when he 13 satisfied by the admmssion or denial of the
parties that the deed has been executed, and no discretion 1s grven to lum to
wmquire further into the matter He can only obtain from the parties or
their agents the admission or the demal (b} If execution 13 dented, the
aggnieved party may proceed under see 73 below {c)

Registening officer  shall " register if execution admitted.—
If the person executing a document appears and admuts execution, 1t 15 the
duty of the registering officer to register the deed  Vwith other matters he1s
not concerned  He has no power to refuse registration on the ground that
the document contains recitals affecting third parties who are strangers to the
deed (d), or on the ground that the consideration has not been fully paid (e),
or on the ground that though the party executing the document admitted
execution, he refused to sign on the back of the document as a token of lns
admsston (f) Nor has the registering officer power to refuse registration
on the ground that though the party executing the document admitted
execution, he did not assent to 1ts being registered (g), or though admitting
executton, he set up an agreement of reconveyance (), or a collateral agree
ment which would render the document of no legal force (1)

Admssion of execution.—If a person alleged to have executed a
document appears before the registering officer, and says that s signature

() Mohamiied Ewa. v By Lall | (f) See sec 55 subsec (2), which

(1877) 4 1A 166 174 1 All 460, supersedes  the  decrion
473 In the petition of T Venkata
(© Chiotey Lal  Collector of sweams Aad (1868) 4 Mad I
Voradabad (1922) 48 1A 370 C 101, Van Bhan v Maumdh

38 44 Al Si4 SIT 65 IC &£ {1881) 4 AN 40 [rgistrabion
(23 ADC 270 | not invahd 1f no eigusturs ay
Mutuldharee Lol v Shad Fu ul Uack) Seegec 53 (1Ha)
(8%6) 6 WT i« 131 In the | () agon Mallo v Dools (1873) 10
matter of Pamehandir B swas W R 198
(1871} 16 W I 180 (A) Ramawcams Chethar v Snimnsa
&) In the maticr of Brindaban (1968 Pillas (1934) 66 Mad. L 424,
@ 1 Teng LP’O C a7 L»:hg HSIC 64 (34) AT 13
matler of the getton of Bsh | (1) Fananadan v ¥y asum (1968) 4
Nath (1NT0) 1 AN 318, 322 Sem 3ad HC 423
sre 83 (1) (¢)

(d)
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to the document wat ol tamed by coercion {5) or by fraud (4) or that he
# 216 e name to a blank <heet of paper which was subsequently filled 1n
differently from what was agreed apon () does the adnussion of signature
amotnit to an admisaon of executin ¥ No according to the view tahen by
the Chief Court of the Punjabim the under mentioncdcase (m)  Yes accord
tnz ta a derrann of the Hizh Court of Calcutta (1) In the Calcutta case,
the peraon allezed to have cxvicuted o martaage bond <aid to the registering
o cer thas he had sicted e name toa blank shatof paper and that though
the siznature on the bond s as Jue he had not an reality executed the mortgage
or been aware of the bond  The Court held that this amounted to an
adrucaon of execution and thatthe <ub regtrar wasjnstified m registering
the document  This 1t s snbmutted s the correct view  The parts aggrie-
ved mav then il a st fora declaration that his signature was obtamed by
cotvcion or frand  If a parts states that e does not object to regstration
proviied it 1« distircth understood that he makes no admission as to the
validity of execution  that 12 an admu sion of exccution, though the night
to challenge the vahdits of the document 1= regerved (o)

Registration no proof of execution,—The mere registration of a
document docs not prevent a party from bringing a swit for a declaration that
hus signatare to the document s a forgers  The reason 1s that mere regis-
tration 13 not in 1t~ f proof of 1ts cxecution(p) 4 sues B, a pardanashm
lady, on n mortgage bond  The bond purports to be executed by S under
o repistcred power of at*orney purporting to be executed by B The regs
tration of the powcr of attorney does not preclude B from contending that
the did not fi1gn ot ()

Registering officer shall refuse toregister asto the person
denying execution —1{ any person by whom a document purports to
be exccuted dentes 1t3 executton, the registering officer 1s bound te refuse
to register the document as to him, leating the nterested parties to appeal
to the registrar under sec 73 below (r)  If m spite of denial of execution,

Mothoora { {o) Ram Sarup v Gaya Prasad (1932)
Math (1870) 15 W It 480 1301C 61, (32) A0 178
() Wawa v Mubammadi (1918} | (p) Obhoy Clurn v Shunker (1869)
Tuny Ree No 37 p 138, 45 12 W P 500, 503, (1870) 15
I ¢ 161 [protest by an allite W R 487 supra, Salimatul
rate vendor that hs had not Fabma v Koylashpots  (1890)
1n fact sold Jus land] 17 Cal 903
() Daw! Yule v Pam Rheltan (1901) [ () (1890)17 Cal 903, supra
Glat W N 320 33 (r) Chhotey Lal v Collector of Morada
(m) (1018) Tunj Pec No 47, p 138, bad (1922) 49T A 370, 378, 41 All
451C 161, supra 514, 517, 60 TC 44 (22) APC
f v N 329, supra 27}, Bhagan v ¥ thoba (1867
= (eon ,Glsocills%, 15W R 48, LBom 1O AC 10 1S

supra

{3} Prosunny Cormar ¥

S.35
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Earlier Acts—Sce sec 35 of Act 3 of 1877 and Act 8 of 1871,
sec 36 of Act 20 of 1866, and sec 29 of Act 16 of 1864, \

*The persons executing the document.”—See notes under
sec 32, ““ The persons executing the document,” on p 138 above, and notes
under sec 3% under the same heading on p 144 above

Limits of sub-registrar's powers under this section —The
Act gives httle discretion to the sub registrar He 1s bound either to regis-
ter or not to register when he 1s satisfied by the admission or demal of the
parties that the deed has been executed, and no discretion 1s given to him to
mquire further 1nto the matter He can only obtan from the parties or
their agents the admsssion or the denial (b) If execution 1 dented, the
aggrieved party may proceed under sec 73 below (c)

Registermng officer * shall " register if execution admitted.—
If the person executing a document appears and admits executron, 1t 1s the
duty of the registermyg officer to register the deed  Vvith other matters he 13
not concerned He has no power to refuse registration on the ground that
the document: contams recrtals affecting third parties who are strangers to the
deed (d), or on the ground that the consideration has not been fully paid (e),
or on the ground that though the party executing the document admitted
execution, he refused to sign on the back of the document as a token of hus
admussion (f) Nor has the registering officer power to refuse registration
on the ground that though the party executing the document admitted
execution, he did not assent to its being registered (g), or though admitting
execution, he set up an agreement of reconveyance (%), or a collateral agree-
ment shich would render the document of no legal force (2)

Admission of execution —If 2 person alleged to have executed &
document appears before the registering officer, and says that his signature

() Mohanmed Ewa ~ Buy Lall
(1877) + TA 166, 174, 1 Al 465,

(f) See sec 5%, subsec (2), which
supersedes  the  decrion 1

73

(6} Chletey Lal ~  Collector of
Voradatad (1922) 40 1A 373
378 41 All ol4 517, 62 IC 44,
(22) APC 279

) Mututdiaree Lal v Shak Fuul
(1836) 6 WR s 131 In the
matler of Pamchandar Biswas
(8T I6W R 180

(&) In the matter of Brindaban (1568)
Ileng LL.R O C 47, In the
matter of the getition of Dush
Aath (1876)1 A1 318, 322 &
soc 53 (1) (¢)

In the petition of T Venhata
suamy Maik (1868) ¢ Mad, H
C 101, Man Bhare v Daumdh
(1881) 4 Al 40 [registration
not wnvahd if no mgnature ot
back]  Seo sce 5% (1) (a)

(9) Hagon Malto ~ Doola (1573) 19

(M) Ramawwams Chethar ¥ Snniasa
Pillay (1934) 66 Mad. LJ 4324,
HRIC 98 (34)AM 113

(1} Pamanalan v Fipasem (1863) 4

Mad HC 425
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to tte document wae obtuned by eoercton 3) or by fraud (£), or that be
& zned s name to 2 Hhanl <heet of paper which was subsequently filled 1n
dierentls from what wasx agrced upon (1) do s the adnussion of signature
amount to an admrcaon of execution T No according to the view taken by
the Cluef Court of the Punjabin the under mentioncdcase (m)  Yes accord-
172 to & deciqion of the High Court of Calcutta (n)  In the Caleutta case,
Ve perann alles d to bave exccuted a mortaar bomd <aid to the registering
oicer tha Fe had sigred i name to s blank sheetof paper and that though
thes enature on the bond nta lus he had not inrealits executed the mortgage
or been awarc of the bond  The Court held that this amounted to an
admicuon of execution and thatthe ub regtrar wasjustified in registening
the doctment  Thie 1t 1< submitted 13 the correct view  The party aggre
ted mav then ) a «wt fora declaration that his signature was obtuned by
corrcion ot frand If a party states that he  does not object to regmstration
prosided at 1c dy tarcth und retood that he make< no admission as to the

rabdity of execution  that 1s an adim=uon of exccutton, though the right

to challenge the vali Uity of the document 1s reserved (0)

Registration no proof of execution —The mere registration of a
document docs ot prevent a party from brimging a suit for a declaration that
h1s signature to the documrot 13 a forgury  The reason s that mere regts
tration s not n st~ If proof of 1ts «xecution (p) A sue< B, a pardanashin
lady, on & mortgage bond  The bond purports to be executed by S under
a repustered power-of at*orney purporting to be executed by B The regis
tration of the powcr of attorney does not preclude B from contendmg that

the did not s120 1t ()

Registenng officer shall refuse toregister asto the person
denying execution —!f any percon by whom a document purports to
be executod denies its execution, the registermeg officer 15 bound to refuse
to register the document as to bum, feaving the mterested parties to appeal
to the registrar under gec 73 below {r) If 1n spate of demal of execution,

v Mothoora | (o) Ram Sirup v Gayn Prased (1932)
19IC 61,(32) A0 178
(1018) | (p) Obhoy Churn v Shumler (1869)
Tumy Pee Do 37, p 13% 48 12 R 500, 503, (1870) 15
I € 161 [protest by an alte W R 487, supra, Salimatul
rate vendor that he had mot Fahma v Koylaskpots (1800)
1 fact gkl ug land] 17 Cal 903
{t} Dawil Yule v Pam Rhelean (1901} | (g) (1800) 17 Cal 903, supra
GLal W N 329,33 () Chholey Lal v Collector of Morada
Wnl(1922)49 T 4 375,378, 44 All

() Prosens s Coomar
Math (18T 15 W R 466
)y Baira ~ Vauhamma

1018y Puny Tec Do 47 p 138,
(m) ( 45)““;"31'!"7", B4 511;, 69 IC 41 (22) APC
Dw N am, supra 279 agian v Vithola (1867)

(n) (l’Jb"’le) Bulsou(lST‘” 15 W R o487, £Bom. HC AC 140

supra
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he registers the document, lus action 15 mithout Jurisdiction, and the regis
tration 1s ineflectual as regards the person denyimng execution (s)

In a Bombay case the executant of a deed of mortgage failed to appear
before the sub registrar of Bombay and admut execution, though he was
served with a summons as provided by sec 39 The mortgagee thereupon
applied to the sub registrar to treat the mortgagor’s neglect to attend and
admt execution as equivalent to a demal of execution and to “refuse to
register the deed under the provisions of this scction m order that an
application might be made to the registrar under sec 73 for the purpose of
establiching Ins right to have the deed registered  The sub regstrar thought
(though erroneously) that he could not treat the mortgagor s non appearance
as a demal of execution and he did not refusc to register’ The mort
gagee thereupon took out a rule under sec 45 of the Specific Relief Act,
1877 calling on the sub remstrar to show cavse why he should not be directed
to endorse the deed of mortgage with lus refusal to register 1t It was held
that the mortgagor s non appearance was equrialent to a demal of execution
and the Court made an order durecting the registear to proceed under sec Tt
to make the mquiry therem directed (1)

Demal of execution —Denwal of execution need not be an actual
demal  If a representative of a deceased executant states to a registering
officer that e does not hnow whether the deceased executed the dorument
or not 1t amounts to a denmal of exeention (1) Simlarly 1 refusal to adms
exeeution 13 & denwl of execution A wilful refusal or neglect of the
executant of a deed to appear i the registration office m obedience to a
summons for enforeing his attendance 1s & refusal to admit, and therefore a
demal (v}

.

‘Where some admit and some deny execution —The words * as
to the person <o denving appearing or dead, at the end of sub sec (3),
were meerted in the section by sec 101 of Act 12 of 1879 Before the
amendment the question arose whether if 2 document was executed by
two or more persons and some admutted execution and others denied 1t
the remstering officer should refuse to register the document as to all, or
as to those only who denicd execution  Their ¥ ordships of the Privy Couneil
held that the document should be registered as to the persons adnutting

() Raiunmssa v Sabr (100) 20 (1022) 49 TA 476 475, 44 Al
All 67 60 514 617, 00 IC 44 (22) A

() In ve Shal tbdul 4. (1887) 11 1C 279, Luelhy Daram 3
Do 601 GoG Satcorrie (1859) 16 Cal 189,

191 fsummons returned unserved

(u) (1887) 11 Pom G, 636 697, supra a9 whereabouts not hnown],
(1) Rallal wen 5 Chooneelall (1830) Rt lraths Begum v Vay binnessa
5 Cal 445, (157} 11 Bom. G391 {159%) 20 Col 93, hankapm Lal

ated v ith approval 1n CHofey v badar Swngh (190°) 50 Al

Lal v Collector of Moradalal 254 256G 257
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the execution and that regictration <hould be refused as to the persons
denying tV e exceution (1) The amendment gaves effect to the Prisy Council
rulmg,  The result 1« thataf .0 B and € execute a dedd of sale, and A and
B appwar and admat exccution but € dous not the remstering officer should
rezietor the documents as to .1 and B, and rcfuse registration as to € In
sucha cre therem tration as (ffcctine azaint A and B and the deed operates
as regands them The dicd cannot be treated as wholly unregistered so
as to destror 1t« operation as regards Jf and B (z)  But 1t 1s not adnussible
azarnst € and it ¢ snnot affect hisinterest m the property, the deed not being
i@ tered as to lum {y)

Whether registration void 1f made without appearance of
any of the executants —It followe from what 15 stated above that a
repstenmng oficer should refuse to regn ter o document f the sole executant
or, if there Ee tno or more cxecutants all of them  do not appear to admt
excention before Jut supjos  the registanng oflicer regmsters the
documint, 1% the re istration a nulbty 1n othcr worde 19 the registration
of a deed mad  without the appearance of any of the percons who executed 1t
pullandvoid ¥ In Sad Medhun Lally Sak Aoondun Lol (2) ther Lordips
of the Prisy Counerl =md Tt 15 very doubtful whether the words of that
section are not merch directory to the registering officer for the benefit
of the partics to th decd and whether bis acting without the appearance
of the parti~ and upon evidence, instead of the adaussion of the parties
of the exccrtion of the deed was more than a defect m procedure within
the meaning of sec &3 {now scc 87] Now conmdering that the
regictration of all cony ¢y wnees of immoveable property of the value of Rs 100
or upwards 13 by the Act rendered compulsory and that proper legal advice 1s
not penerally accessible to persons taking comveyances of land of small value,
1t 13 scarcely raconable to suppose that 1t was the intention of the Legislature
that every registration of a deed should be null and vord by reason of a non
compliance with the provisions of sectons 19, 21, or 36 {now 31 35], or other
eimlar provisions It 15 rather to be inferred that the Legislature intended
that such errors or defects should be classed under the general words * defect
1 proccdure in sec 88 of the Act, so that innocent and ignorant persons
should nat, be deprived of their property through any error or madvertence
of & public officer on whom they would naturally place rehance” But
later rulings of the Priv) Council leave hardly any doubt that the regis
tration 1n such a cace 13 & nulhty. The view taken m recent cases 13 that
the provisions of the present section are not merely directory, but imperative
In Jambu Parshad v Mukammed Aftab Ali (a) therr Lordships smd  * Ope

() Jolarmed Fuwaw v Iy Lall Awmaly Kuth v Pamunm
(177414 1€ 1.AN 46, (34) 4 L 75

(z) (1857) 4 TA. 166, 1 All 465, supre | (2} (1875) 2 T4. 210,215,240 W I 75

(y) Ezeliel v Annaln (1922) 50 Cal | {a) (1914) 42 TA 23, 29, 37 AUl 49,
150, 70 IC 794, (23) AC 33, 56,23 1C 422
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he registers the document, hus action 15 without Jurisdiction, and the regis-
tration 1s meflectual asregards the person denying execution (s}

In a Bombay case the executant of a deed of mortgage failed to appear
before the sub registrar of Bombay and admit execution, though he was
served with a summons as provided by sec 39 The mortgagee thereupon
applicd to the sub registrar to treat the mortgagor’s neglect to attend and
admit execution as equivalent to 2 demual of execution and to “refuse to
register  the deed under the provisions of this scction 1 order that an
applicition rught be made to the registrar under sec 73 for the purpose of
establishing hus right to has e the deed registered  The sub remstrar thought
(though erroncously) that he could not treat the mortgagor's non appearance
as a demal of execution, and he did not ‘refuse to register ” The mort
gagee thereupon took out a rule under sec 45 of the Specific Relief Act,
1877 calling on the sub registrar to show cause why he should not be directed
to endorse the deed of mortgage with his refusal to register 1t It was held
that the mortgagor s non appearance was equnalent to a demial of execution
and the Court made an order directing the registear to proceed under sec 74
to make the inquiry theremn directed (f)

Demal of execution —Demal of execution need not be an actual
demal If a representative of a deceased executant states to a registering
officer that he does not know whether the deceased executed the document
or not 1t amounts to a denial of execution (1) Smmlarly a refusal to admit
execution 15 a denl of execution A wilful refusal or neglect of the
executant of a deed to appear 1n the registration office 1 obedience to a
summons for cnforemng hus attendance 18 a refusal to admit and therefore a
denial {x)

Where some admit and some deny execution —The words “as
to the person <o denving appearing or dead,” at the end of sub <ec (8),
were mserted 1n the scction by sec 101 of Act 12 of 1879 Before the
amendment the question arose whether 1f 2 document was executed by
two or more persons and some admitted execution and others demied 1t
the reaistering officer shoukd refuse to register the document as to all, or
a8 to those only who dented execution  Their Lordships of the Privy Council
held that the document should be registered as to the persons adnutting

() Taiunmus v Sabir (1904) 26 (1922) 4) LA 475, 478, 41 All
ATl o7 60 S, 517, 60 IC 44, (22) A
() In re Shod 10Iul tmz (1887) 11 PC 270, Luckh Naran 3
Bom €91, 696 Saleoune (1830) 16 Cal 189,

191 {summons returned unserved

(@) (1857) 11 Bom 691, GG 697, supra as whereabouts not hnown],

(r) Palhaliewn v  Chooneelall (1850) Audmthy Begum v Napbunnesen
5 Cal 435, (1587) 11 Bom 601, (1508) 25 Cal 03, Kankaya Lal
eted with approsal an Chhetey v Sdar Singh (1007) 29 All

Lal v Collcctor of Yoradabal 91, 286 287
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he regusters the document, ks action 15 without Junisdiction, and the regis-
tration s mneflectual as regards the person denying execution (s)

In a Bombay case the executant of a deed of mortgage failed to appear
before the sub registrar of Bombay and admit execution, though he was
served with a <ummons as provided by sec 39 The mortgagee thereupon
applied to the sub registrar to treat the mortgagor’s neglect to attend and
admt execution as equvalent to a demal of execution and to ““refuse to
regster ' the deed under the provisions of this section 1n order that an
application might be made to the registrar under sec 73 for the purpose of
establishing his right to has e the deed registered  The sub regstrar thought
(though erroncously) that he could not treat the mortgagor s non appearance
as a dennl of evecution, and he did not “refuse to register 7 The mort-
gagee thereupon took out a rule under sec 45 of the Speaific Reltef Act,
1877, calling on the sub registrar to show cavse why he should not be directed
to endorse the deed of mortgage with his refusal to register 1t It was held
that the mortgagor’s non appearance was equn alent to a demal of exccution
and the Court made an order directing the regstzar to proceed under sec 74
to make the mnquiry therem directed (£)

Demal of execution —Dental of execution need not he an actual
demal  If a representative of a deceased executant states to a registering
officer that he does not know whether the deceased executed the dorument
or not, 1t amounts to a dental of exeention (1) Smmilarly a refusal to admit
execution 13 a denal of execution A wilful refusal or neglect of the
evecutant of a deed to appear 1 the registration office m obedience to a
summons for enforcing lus attendance 13 4 refusal to admit, and therefore a
demal (v}

‘Where some admit and some deny execution —The words *“as
to the person <o denving appearng or dead, at the end of sub sec (3),
were nserted 1n the section by sec 101 of Act 12 of 1879 Before the
amndment  the question arose whether if a document was executed by
two or more persons, and some admitted execution and others demied 1t
the reaistering officer should refuse to register the document as to all, or
a3 to tho ¢ only who denied execution  Their Lordships of the Prnvy Council
held that the document should be registered as to the persons admitting

() Harunmesa v Sabir (1004) 26 (10°2) 40 LA 475, 478 44 All
All o7 60 514, 517, 60 IC 44, (22) A
() In re Shsk Abdul 1a- (1887) 11 PC 279, Luckhi Narun ¥
Bom 6J1, 696 Satcourie (1859) 16 Cal 189,

191 {summons returned unserved

() (1857) 11 Bom 691, 696 697, supra as whereabouts not hknown],

(t) Tadhalieen v Chooneelall (1850) Rudrathy Bequm ¥ Majibunnessa
6 Cal 415, (1587) 11 Bom €91, (1898) 25 Ca! 93, Aanbaya Lal
erted with approsal s Chhetey v Sindir Singh (1007) 20 All

inl v Colletor of Yoradabal 251 286 257
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or appeared v fore him but demed executton he could inquire into the fact
of executton and if satisfied of the fact of execution register it In the
later Acts, however, this poner has been tahun anay

A person who is entitlnd to obtain letters of admunistration to the estate
of a deceased pereon 18 s *‘representatnne  within the meaning of this
<ection A Hindu executes a deed of pft to his wife  Before he could
Appar to admit execution, he dies leaving his widow the donee as hrs only
heir  The widow bang entitld to letters of administration to her husband’s
estate, 15 lis  ropreentative  and <he mav appear and admit execution
of the deed (9)  She conlid alo do ~0 8< an “assizn’ of the deceased (k)
Where there are two or more  representatives  that 1s two or more
hars cntithd to letters of admmstration, and only one of then appears
and admits cxecutton 1t 19 (of at all) at the most a * defect 1 procedure *
within the meaning of sce 87 below (1) There 1s however o dictum 1n an
Allahabad ensc () that <ec 35 (1} () requires admission of execution by
all the Jegal repre<ntatrves of a deceased per<on  In a Bombay case a Hindu
ied after execution of a deed leaving him surviving two widows and two sons
Us ane af thom, both of whom were mmors  After lus death s widow
who was cluldlcss admitted the execution of the documcnt and 1t was re
@stered It was held that the registration was vald, as the widow was
a representatne of her husband for the purpose of registration and that,
ascuming <he nas not 1t was onlv a defect mn procedure which was not suffi-
cient to invahidate the registration (R)  This case was followed by a Madras
Judge who held that if the registering officer accepts an admission of execution
Ly a per<on, whom he erroneausly finds to be the representative of a deceased
¢xeeutant the error 1s only one of procedure and does not invalidate the
registration () Sce notes to sec 32, “ Reprecentative,” on p 140 above

Assign,—See notes under * Representatine™, on p 152 sbove
Minority.—The object of this sectton, which directs the registering

officer to refuse to remster a document 1f the person by whom 1t purports to
be executed appears to be a minor, 15 that if the officer refuses to register on

(g) Bhabatosh v Scleman (1906) 33 565, Gugeshals Sarlar v Chintoe
Cal 58 689 &iran Chanda (1931) 58 Cal 876,
(%) Alahy v Manmathe (1916) 20 1331C 191,(32) AC 110
Cal W N 1346,371IC 362 (3) Ablul Anz Rkan v Kamz Fatima
(s} Pakran v Kunhammed (1900) 23 (1033) 31 Al LI 318, 45 1C
Mad. 580, Sujan Bibs v Asafa 754, (33) A A 302
Fhatum (1909) 13 Cal W N | (¥} Doftatrays v Guangabas (1925) 27
722, 4 1C 69, Rafat un mssa v Bom LR 1334, 94 IC 560,
Husains Begum (1925) 47 All (26 AB 137
204, B4 IC 786 (25} AA 215, {1} Arunackalz v | enkalachala (1934)
Bladhu v Dabomsa (1928) 55 Cal 66 Mad. LJ 677, 149 IC 1174,

1008, 112 IC 721, (28) AC ('34) AM 425

8,35



152 INDIAN REGISTRATION ACT.

object of recs 32, 33, 31 and 35 of Act IIT of 1877 was to make 1t dafficult for
persons to commit frauds by means of registration under the Act It 18
the duty of Courts 1n India not to allow the imperative provisions of the
Act to be defeated when, as in this case, 1t 1s proved that an agent who
presented a document for registration had not been duly authonzed 1n the
manner prescribed by the Act to present 1t ” Similar observations occur
1 still later cases () The view taken by the High Court of 4llahabad in
Hardev v Ram Lal (¢), and by the High Cowrt of Madras m Pakran v.
HAunkammed (d) that non comphance with the provisions of sees 34 and
35, 18 a mere ¢ defect mn procedure ' withm the meamng of sec 87, can
no longer be sustammed In fact the decwsion i Harders case 13 entirely
inconsistent with the ruling of the Privy Counail in Jambw Parshad s case
ated above

No time limt for registration or for refusing to register.—The
Act prescribes a period for preseniing a document for registration [secs 23,
25] It also prescmibes a period for the appearance of persons executing
the document [sec 31] But there 13 no period prescribed within which
a document which has been admitted for registration may be regictered,
or withm which the order of refusal by the registering officer to register the
document must be made It 1sa mustake to think that the registration should
be completed or that the order of refusal must be made within the period
prescribed by sec 3% for the appearance of parties {¢) At the same Yme
there 13 no obligation on the part of a registering officer, where an evecutant
does not appear 1n obedience to a summons, to wait for mahing his order
of refusal until after the expiration of the penod prescribed by sec 34  The
eection says that if any person executing 2 document denues 1ts execution—
and non apy m obed to a 13 such a denial—the regis-
tering officer shall refuse to register the document There 15 nothing m
the section which requires hun to wait for erght months before making his
order of refusal  The proper course for him 1s to make the order of refucal
immediately after the failure of the executant to appear before lum on the
date specified 1n the summons (f)

Representative.—Under scc 36 of the Registration Act 20 of 1866,
which corresponded with the present section, where the executant was dead,
and his representative or assign did not appear before the regstening officer,

(8) Chootey Ll v Colletor of Moradalad | (4) (1900) 23 Mal 50, 352

(1922) 49 LA, 375, 378 43 Al (¢) Luclhs Naram v Satcowrie (1850)
514, 617, 0% IC 34 (22) A

16 Cal 189, Mukhun Lall wv.
IC 219, Bharat Inde v Hamd hoon lun L;Il (8I5) 2 TA 210,
Al hhan (1920) 47 1A 177, BWR TS - o
182, 42 Al 487, 492, 33 IC - s
356 (21} A C 93 ) In re Shal Aldul Az (1887) 31

1) (1859) 11 AL 319, 327 Bom 091, 607



PART VII.

Of Enforcing the Appearance of Executants
and Witnesses.

36, 1f any person  presenting anv document for
Irosd v wlhete registmtion or (]Alnllllg under any
srpramanen of oz document which s capable of bemg so
amart «r wmnes o prescnted desires the appearance of any

person whose presence or testimony 1s
Becceeary for  the registration of such  document,  the
registering officer mav.” 1 hus discretion,  call upon such
officer or Conrt as the Local Government directs in this
behalf to e a summons requirmg him to appear at the
Tegistration-office,  aither m person or by duly authorized
agnt, as m the sunumons mav be mentioned, and at a time
named therem

Local amendments. The aretion has been amended, 1 ats applica-
tion fo the Proadenes of Bombuy, by see 6 of the Indian Regitration
(Bombay Anundment) tet 5 of 1929, wluch came mto force on the 2Ind

Mav 1929 The amenidmont 19 as follows —

“In reetion 36 of the snd Act [the Indian Remstration Act, 1908] for
the words may in e dierction” the words <an Iy discretion, may, upon
Teeapt of the prosenibed fec, wste, or mas ” <hall be substituted , and after
the word * jowae * a comma shall be inserted ”

Earlier Acts.—Sce sec 36 of Act 3 of 1877 and Act 8 of 1871, sec 37
of Act 20 of 1866 , and gec 31 of Act 16 of 1861

Issue of summons,—Sees 36 and 37 empower the registering officer
10 19suc & punumnons requinng antong others a person executing s document
to apprar at the registration office  If the summons 13 served upon such
Person, and he witfully refuses or neglects to attend and admt execution, 1t
15 equivalent to a * denial of exccution ” within the meamng of sec 35, see
Notestosce 35, Demal of execution,” on p 160 above  Butf the summons
13 returned unserved, and the registering officer refuses registration, the
Question arises whether it 15 to e treated as a case of refusal to register on
the ground of demal of executton, or refusal to register on a ground other

S.36
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that ground, the question of minonty may at once be brought into a civil
Court and there determined (i) See sees 72 and 77 below.,

Thus section provides that if any person appearing before the registering
officer appears to lum to be a nunor, he should refuse to register the docu-
ment as to im  If ke does not appear tohim to be a mnor, though 1 fact
he 1s a mmor, the registration 1s not vord  Nor 15 1t voud even 1f deception
was practised upon the registering officer by the mmor and the other party
to the document by conceahng from him the fact of the minonty of the
former Such deception, according to the Caleutta High Court, does not
amount to * fraud 1n the proper sense of the term,” so as to mvalidate the
Tegistration as against the mnor (n)  See notes to sec 41 below, “ Mnonty
of testator ’

Registration of instrument of gift after donor’s death.—See
potes under the same head to sec 17 (1) (a), onp 32 abore

Subsequent procedure.—See sccs 72 and 76 where registration 13
refused on a ground other than demal of execution, and sees 73-76 where
registration 1s refused on the ground of denial of execution

Non-appearance of parties and 1ssue of summons.—Sece
notes to see 36, Issue of summons,” onp 155 below

(m) Chunee Mul v Broo Natk (1882) | (n) Sham Charan v Chondhry Debya
8 Cal 967 Singh (1694) 21 Cal 872, 851 882
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Earlier Acts.—Sec sec 33 of Act 3 of 1877 and \ct 8 0f 1871, and
tee 3% of Act 20 0f 1906

Persons exempt by law from personal attendance i Court —
These are (1) women who accordiny to the custom and manners of the
country ought not to le vampelldd to appear in public, and (2) persons of
rank exemjt v & notificition of the Tocal Government from personal
appearance 1n Court  See secs 132 anl 133 of the Code of Civil Procedure
ons

39, The hww m force for the time bemg as to
summonses  comnussions and compelling
law as tosunm n  the attendance of witnesses, and for their
e mmies a2l ouperation o swits before  Crwil
(ourts  shill, save as aforesaid and
mutatts mutandis apply to any summons or commission
issued and any pereon summoned to appear under the
provisions of this Act
Earlier Acts “See «ce 3)of At 30f 1877 and \ct 8 of 1871 sec 40
of et 20 (L1866 anl e 31 of \ct 16 of 1o
The law 1n force See Code of Cival Procedure O \VI (Summon
g and attendance of witneswses) and O XNVI rr 1.8 (Comnussions to
<xamine witnesscs)

Ss.
38,39
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than demal of executton W hether 1t 1s the former (o) or the latter (p)
depends on the terms of the order made by the registermng officer and the
reasons given by hum for the order If 1t be the former, the procedure lad
down 1n secs 73 75 should be followed before a suit can be filed under sec 77,
of the latter the procedure laid down 1n sec 72 should be followed

Optional registration —The provisions of ths Part [Part VII]
are applicable although the document 1s ome of which regstration 1s
optional {g)

Whether 1ssue of summons necessary to mamntam a suit under
sec. 77 —It 1s not necessary that a plantifi instituting & swit under
~ec 77 should have 1pplied under sec 36 for the tssue of a summons to entitle
him to mamtain the suit (r)

Swit under sec 77.—See notes above

37, The officer of Court, upon receipt of the peon’s fee
payable m such cases, shall 1ssue the
Offcer or Court to  gummons accordingly, and cause 1t to be
1358 and cause service :
of summons served upon the person whose appearance
18 50 required
Earlier Acts See sec 37 of Act 3 of 1877 and Act 8 of 1871, and
see 38 of Act 20 of 1866

38. (1) (a) Aperson who by reason of bodily mfirmty
Porsons oxempt 19 unable without msk or serious mcon-

from sppearance st vemence to appear at the registration-
registration office oﬂicc, or

(b) a person m jail under cvil or crimmnal process, or

(c) persons exempt by law from personal appearance
mn Court, and who would but for the provision next
heremafter contammed be required to appear
person at the registration office,

shall not be required so to appear

(2) In the case of every such person the regstermng
officer shall either himself go to the house of such person,
or to the Jul n which he 15 confined, and examine him or 1ssue
a commussion for his exammation

(0) S Luekh Naran v Sucowne | {(q) Chundra v D benira (18%4) 1 Cal

(1549) 16 Cal 180 101 LJ 126 131
() Ahdm Hueun v Bharat Singh | (r) Hayat Ab v Wwhwomad (1912)
(1912) 34 AN 315 318319 14 0 Al LJ 35 161C 07

1C 413
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Earlier Acts—Sce cec 3% of \ct 3 of 1977 and Act 80f 1871, and
see 3% of Aot 20 of 1904

Persons exempt by law from personal attendance i Court.—
These are (1) woren, who 1 conhing to the custom and manners of the
country oight net ta e vempelled th ajyear i public and (2) persons of
rark exemjt by o rotncation of the loeal Government from personal
agpearance 1o Court  See <ocd 132 161 133 of the Code of (il Procedure,
Je0n

39. The hiw m force for the time bemg as to
wummonses  comnussions and  compelling
Law as to yameon the attendance of witnesses, and for their
s, ccmmisons ar
o remuneration i smts  hefore  Crvil
Courts, shill  <ave as aforesaid and
mutatts mutandrs  apply to any summons or commission
tssued ond nny person summoned to appear under the
provisions of this Act
Earlier Acts v «c 39 of \ct 3of 1577 and ict 8 of 1871 sec 40
of Aet 20 of 1865, and £~ 31 of Act 1b of 1eod
The law in force See (ode of Civil Procdure O AVI (Summon
iz and attendanee of witnesses) and O XAVI rr 18 (Commnssions to

€XBMINE Witness q)

Ss,
38,39
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PART VIIL

Of Presenting Wills and Authorities to Adopt.

40. (1) The testator, or after s death any person

Pemsons eatitled to ClIMING as executor or otherwise under a

present wlls and autbo-  W1ll, may present 1t to any Registrar or
rities to adopt Sub-Registrar for regstration.

(2) The donor, or after lus death the donee, of any
authonty to adopt, or the adoptive son, may present it to
any Regstrar or Sub-Regstrar for registration.

Earlier Acts —See sec 40 of Act 3 of 1877 and Act 8 of 1871 ; sec 44
of Act 20 of 1866, and <ec 46 of Act 16 of 1864

41. (1) A will or an authomty to adopt, presented for

Regutration of wills Tegistration by the testator or donor, may

sad Caothonies  to be registered m the same manner as auny
adopt other document.

(2) A will or authority to adopt presented for registra-
tion by any other person entitled to present it shall be
registered if the registering officer 1s satisfied—

(a) that the will or authority was executed by the
testator or donor, as the case may be;

(b) that the testator or donor is dead ; and

(¢} that the person presenting the will or authority is,
under section 40, entitled to present the same.

Earlier Acts.—See <cc 41 of Act 3 of 1877 and Act 8 of 1871,
see 76 of Net 20 of 1667

Presenting of wills and authorities to adopt.—Sec 4013 mtended
for the c1+ of what mas be called ambulators d , which
can be revohed at anv moment, and which will have no binding effect till
the death of the executant, and to that extent thes are tahen out of sec 32
An intended exvecutor, lezatee or donee of & power mught posaubly under
sec 32 be consulered a3 a person claiming under the mstrument  But he
4 not to be allowed to present a document for remsteation while 1t 13 still

"' of revocation  On the other hand, the class of persons who after
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death may ¢lum to regster 15 defined, and 1t may be said expanded It 1s
not merelv the evecutor but alco the legatee It 15 not merely the donce of
the power to adapt, but also the pereon claimmg to have been adopted
These are the prineipals  Then given the prmeipals sec 32 introduces
certain agents who can take the place of principals, and one of these agents
12 the ““ repre~ ntative ” of a percon cluyning under the document (<)

Representative.—Secs 10 and {1 do not exelude the operation of
se¢ 32 (see preceding paragraph) Thercfore a will and an authonty to
adopt can be presented for remstration after the death of the testator and
the donor of the authority not onlv by the persons competent to present the
eame under se¢ 10, but al o by thar agents and represcntatives under rec 32
An authonty to adept was presented for registiation by the natural father
of a minor for whom no guardian had bren appointed  Although the mnor
had been removed by the adoption out of Ins natural famly, vet as he was
Irvang with his natural father the Prvy {ounal hdd that the natural
father was his representative , and further that the mattar was concluded
by the certificate of the remotenng officer before whem no objection had
heen raised {t)

On the marniage of 2 minor Hindu girl, her father ceases to be her natural
guardian  He 13 not therefore her ‘representative  within the meaning
of sce 2 (10), and 13 not entstled to present a will for registratior on her
hehalf (u)

When an authority to adopt 18 contained 10 a will, but the document
has no lgal eflect as a will, the authority to adopt could nr t be treated as one
conftrred by a will, and 1t would be incffectual unless at wa~ duly registered
under sec 17 (3} of the Act (z)

Minonty of testator.—A will m1y be prewentcd for registration by
the testator, or, after ks death, by any pcreon claming undes at fece 40)
If1t1s prescated for registration by the testator the rules laid down i sec 35
wcluding an enqurry as to the mmornty of the testator are made applicable
by sub sec (1) of the present scction  But thesc rules do not apply if the
will 13 presented for recictration after the death of the tostator by a percon
claxmng under 1t Inthe latter case the special rules laxd down an sub-see (2)
apply, and these do not includc an mqury into the nunonity of the testator.
Where a will thercfore 1s made by a minor, and1t1s press nted for registration
after lns death by a person dJaitmng under 1t the registerng officer has no

(3) Venkatappayye v Vemkats langs  (w) Marayana v Adudiislehms (1928)

Rno (1929) 56 TA 20 29 o2 51 Mad. 462, 109 LC 549, (28)

Mad. 170, 114 1C 17, (20) ALC | AL 507

21 () hondopalli v Vanlopals (192.)
@ (1929) 56 TA 21, 52 Mad 175, 5214 300, 48 Mad. 614, 89 I1C.

114 1C 17,(2J) A\IC 24 eupra 733, (25} A PC 196

S.41
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PART VIII.

Of Presenting Wills and Authorities to Adopt.

40, (1) The testator, or after hs death any person

Persons estitled o ClAMNG as executor or otherwise under a

present wlls andantho ~ Will, may present 1t to any Registrar or
nities to adopt Sub Regstrar for registration.

(2) The donor, or after lus death the donee, of any
anthority to adopt, or the adoptive son, may present it to
any Registrar or Sub-Registrar for registration,

Earher Acts —See sec 40 of Act 3 of 1877 and Act 8 of 1871, sec 44
of Act 20 of 1866, and sec 46 of Act 16 of 1864

41, (1) A will or an authonty to adopt, presented for

Registration of wils Tegistration by the testator or donor, may

and " authonties  to  be registered 1n the same manner as any
adopt other document

(2) A will or authonty to adopt presented for registra-
tion by any other person entitled to present 1t shall be
registered if the registermg officer 15 satisfied—

(a) that the will or authority was executed by the
testator or donor, as the case may be,

{b) that the testator or donor 1s dead , and

(¢} that the person presentmg the will or authonty 1s,
under section 40, entitled to present the same.

Earher Acts —Sce wec {1 of Act 3 of 1877 and Act 8 of 1871,
see 76 of Act 20 of 166

Presenting of wills and anthonties to adopt.—* Sec 4013 mtended
for the case of what may be called ambulators documents, documents which
can be revohed at any moment, and whieh will have no binding effeet till
the death of the (xecntant, and to that extent thes are taken out of sec 32
An intended executor, lezatee or donee of a power mught posubly under
sec 32 be constdered as a person clauming under the mstrument  But he
13 not to be allowed to present a document for remstration whle 1t 1s still
capatle of revocation  On the other hand, the class of persons who after

N
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death mav claim to register 1s defined and 1t may be said expanded It s
not merels the executor but also the legatee It 1< not merely the donee of
the power to adopt but also the person claiming to have been adopted
These are the principals Then gren the prmcipals sec 32 introduces
certatn agents who can take the place of principals and one of these agents
1< the * repre entatine  of a person claimung under the document (<)

Representative.—Secs 40 and i1 do not evclude the operation of
sec 32 (sce precedng paragraph) Therefore a will and an authonty to
adept can 1 e presented for regmstration after the death of the testator and
the donor of the authority not only by the persons competent to present the
came under sec 40 but al o by their agents and represcntatives under sec 32
An authonty to adopt was presented for regishiation by the natural father
of a munor for whom no gurrdian had been appomntcd  Although the minor
had been removed by the adoption out of Jus natural famuls jet as he was
hapg with lus natural father the Privy (ounal held that the natural
father was lus represcntative  and further that the matter was concluded
br the cerfificate of the remstering officer before whom no objection had
been rased (¢)

On the marriage of a minor Hindu girl her father ceases to be her natural
guardian  He 15 not therefore her representative  within tle meanmg
of sec 2 (10) and 1s not entithd to present a will for registrition on her

hehalf (u)

When an authonty to adopt 1s contained 1n a will but the document
has no legal effect as a will the authonty to adopt could not be treated as onc
conferred by a will and 1t would be meffectual unless 1t was duls regrstered
under seec 17 (3) of the Act (t)

Minority of testator.—A will may Dbe presented for registration by
the testator, or, after his death by any person claiming under 1t [sec 40]
TIf 1t 1s precented for registration by the testator, the ruleslaid downin sec 35
including an enqury as to the minonty of the testator are made applicable
by sub sec (1) of the present section  DBut these rules do not apply if the
will 13 presented for registration gffer the death of the testator by a percon
elaymng onderst  Inthe latter case the speeanl rules Jud down ip spb see (2)
apply, and these do not include an mquiry nto the mnority of the testator
W here a will therefore 1s made by a mimnor anditis presented for registration
after hus death by a per<on claiming under 1t, the registermg officer bas no

(¢) Venlatappayyr v Venkata Ranga | (u) Marayana v Audidalshms (1925)
Rou (19.9) 56 TA 21 28 52 51 Mad 462, 109 IC 548, (28}
Mad. 175 114 IC 17 (20)ATC AL 55T
24 (t) Aondapalli v Mandapala (192}
() (19.9) 56 YA 21, 52 Vad 175 o” TA 305 48 Mad 814 89 1C

1151C 17,{20) APC 24 sepra 733 (25)A PC 196

S.41
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PART VIIIL.

Of Presenting Wills and Authorities to Adopt.

40. (1) The testator, or after s death any person

Persons entitled to  ClMMUNG a8 executor or otherwise under a

present wills and autbo ~ Will, may present 1t to any Registrar or
itios to adopt Sub Registrar for registration

(2) The donor, or after lis death the donee, of any
authority to adopt, or the adoptive son, may present 1t to
any Registrar or Sub Registrar for registration.

Earlier Acts —See scc 40 of Act 3 of 1877 and Act 8 of 1871, sec 44
of Act 20 of 1866 <nd sec 46 of Act 16 of 1864

41, (1) A will or an authonty to adopt, presented for

Regustration of wils  T€ZIStration by the testator or donor, may

sud " suthonties to be registered m the same manner as any
adopt other document

(2) A wll or authority to adopt presented for regstra-
tion by any other person entitled to present 1t shall be
registered 1f the registermg officer 1s satisfied—

(a) that the will or authority was executed by the
testator or donor, as the case may be,

{b) that the testator or donor 15 dead , and

(¢} that the person presentng the will or authority 1s,
under section 40, entitled to present the same

Earlier Acts —Sce sec 41 of \ct 3 of 1877 and Act 8 of 1871,
gec 76 cf \ct 20 of 1476

Presenting of wills and authornties to adopt — *Scc 4015 mtendel
for the case of what mas e called ambulators docum i s which
can te revohed at amy moment, anl which will have no hinding effect till
the death of the exccutant anl to that extent they are tahen out of sec 32
An mtended exeentor le.atee or donee of » power might posbly under
zec 32 le consilend 83 o person clamung un ler the etrument  But he
15 not to te allowed to present a document for registration wlile 1t 18 still
capatle of revocation  On the other hand, the class of persons who after
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PART IX.

Of the Deposit of Wills.

42. Any testator may, either persomally or by duly
authorized agent, deposit with any
Registrar lis will 1 a  sealed cover
super<cribed with the name of the testator and that of his
agent (if any) and with a statement of the nature of the
document

Earlier Acts —Sce see 42 of Act 3 of 1877 and ‘et 8 of 1871 sec 41
of tet 20 of 1566 and sec 46 of Act 16 of 1864

Deposit of wills

43, (1) On recerving such cover, the Registrar, if
satisfied that the person presentmng the
same for depostt 1s the testator or hus
agent, shall transeribe m his Regster-
book No & the superscription aforesard, and shall note m
the same book and on the said cover the year, month, day
and hour of such presentation and receipt, and the names of
any persons who may testify to the wdentity of the testator or
his agent, and any legible mseription which may be on the seal
of the cover

TProcedure on depos t
of will«

(2) The Registrar shall then place and retam the sealed
cover in his fire proof box

Earlter Acts —Sce «cc $3 of Act 3 of 1877 and Act 8 of 1871, sec 77
of Act 20 of 1866, wnd sec 47 of Act 16 of 1864

44, If the testator who has deposited such cover wishes
to withdraw 1t, he may apply, ether
Withdrawal of sraled - pergonally or by duly authorized agent,
cover dreposited under
soction 47 to the Regstrar, who holds 1t m deposit,
and such Regstrar, 1f satisfied that the
appheant 13 actually the testator or lis agent, shall delrer
the cover accordingly
Barlier Acts —Secesce 44 of Act 3 of 1877 and Act 8 of 1871, nee 45
of Act 20 of 1866, and sec 48 of Act 16 of 1864
G

Ss.
42-44
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45, (1) If, on the death of a testator who has deposited

a sealed cover under section 42, application

ofl(;;:?o‘fss ondeath  ho made to the Registrar who holds 1t i

deposit to open the same, and if the

Registrar 15 satisfied that the testator 1s dead, he shall,

m the apphc'mts presence, open the cover, and at thc

applicant’s expense, cause the contents thereof to be copred
mto his Book No 3

(2) When such copy has been made, the Registrar
shall re-deposit the origmal will
Earlier Act —Sce sec 15 of Act 3 0f 1877 and Act 8 of 1871, cec 16
of Act 20 of 1866, and sec 49 of Act 16 of 1861
Application to be made.—The applicant need not be a clarmant or
exceutor under the will, and may be anyone who 1s prepared to pay the
requisite copy g and other fees
46, (1) Nothing hercinbefore contaned shall affect
the provisions of section 259 of the Indian
m*:(‘r::iu t;i‘d cortain Succession Act, 1865, or of section 81 of
of Courts o the Probate and Admmstration Aect,
1881, or the pover of any Court by order
to compel the production of any will
(2) When any such order 15 made, the Registrar shall,
unless the will has been already copred under section 45,
open the cover and cause the will to be copred mto s Book
No 3 and make a note on such copy that the ongmal has
been removed mto Court in pursuance of the order aforesaid,
Earlier Acts.—Sce sec 46 of Act 3 of 1877 and Act 8 of 1871
Sec 259 of the Indian Succession Act, 1865.—This 1s now
«ce 291 of the Indian Succes<ion JAct, 1923
* Sec 81 of the Probate and Administration Act, 1881 "—Tls
138120 now «er 291 of the Indian Suceession Act, 1525
Power of Court to compel production of will.—This section
<aves the power of the Court to compel the production of a will  There was
no ecection 1n the Regictration Acta of 1861 and 1866 corrcsponding to the
present scction I ycnan the absnce of this provision in those Actsat was
| RERVIIN Ve e S m e TN

v

Oudh Estates Act I of 1869.~Thc deposit of a will under this
Tart of the \ct dot< not amount to the remwtration required by sec 13 of
\ct 1 of 1879 {a)

) dn Be gods of Mapafse (INT) | () Adul T~ 8 T e arlar
3Bm INCOC 13% (IS 10T A 121 10Cal 076




PART X.

Of the Effects of Registration and
Non-Registration.

47. A registered document shall operate from the time

from which 1t would have commenced to

Time from which gperate 1f no registration thercof had been

f,;i'f,ff;ed document roquired or made, and not from the time
of 1ts registration

Earlier Acts —See sec 47 of Act 3 of 1877, Act 8 of 1871 and
Act 20 of 1866 and sec 67 of Act 8 of 1864

Competition between two regstered documents —Where there
15 a competition between two documents (relating to the same property)
Yotk of which are registercd, the question of priority as between them 13 to
be determined with reference to the provisions of this section, and sec 50
has no application (b)

Registered document operates from the date of exeention —
Under Acts 1 and 19 of 183 a registered document operated from the date
of registration and not from the date of its cxecution  Under the Acts of
1861, 1866, 1871 1877 and the present Act a registered document operates
from the date of its execution, and not from the date of 1ts registration (c)
The result 1s that 1f two registered documents are cxecuted by the same
person 1n respect of the same property to two different persons at dufferent
times, the one which was executed first has now prionity over the other,
although the former was registered subsequently to the latter , 1n other words,
registration of & document relates back to the date of its execution 4
executesa deed of sale of his property to B Subsequently he executes
another deed of sale of the same property to € The deed to B1s not regstered,
untd after the deed to ¢ This does not disentitle B to priontv over € (d)
Let us take another illustration

(V) Abd ik v Bhicluk (1934) M7 1C (1914) 12 Al L J 903 25 IC
7, (39 AL 68 20 Vakomed Chutan v Reuo
(¢} Lakehmandas v Dasrat (1832) G nal {1931) 124 I C 371, (31)
Bom 165 Vohammad Bashir AS 74, Jowand Singh v
Rhm v Aulsam Bl (1027) Sawan Singh (33) AL. 8§36,
25 Al L J 742, 103 IC 30, Rem \armn Chaube v Dasdeo
{27) AA 55 Jdhisra (1934) 32 AL L J 1200,
@) Motichand v Sagun (1904) 20 HBIC 159,(34)4 A 70

Bum 46, Mathwra v Ambika
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£ oo vy e b A to B
-~ Y owm oz 1955 Jezr of the same property by A to C
— =7 19, b—m ~rage of the same property by 4 to €

e

ha € g remsteved before the deed to B B sues for

ey ow - zx¢ B 1 entitled to possession  though hus deed

VL ooro u 1y to the two deeds to C {¢) If the prior deed 13

T temoo v .tbetme allowed by the Act 1t will not be postponed
BRI -

v 1o 2 cab ~quent deed remstered at an earler date (4]

Tlag sectorn doss not affect the rule of Hindu or Mahomedan
12w ot 40 g5~ 10n—Tt follows from the provisions of this section that
" nw & . v aterween rem tered documents relating to the <ame
5 o+ 5 .zme. exe uted first m order of tume has prionty over the
€ i zsteeforme document mav not have been registered until after
< b~ Lutibes t p Joer not affect the rule of Mahomedan or Hindu
luw 20 4, tke » ey {o- d Diverv of posses 1on to complete a transfer
Tizezm »=1h Mal medan law deliverv of possession 1s essential to complete
arpdt I tuerelre 4 executes a deed of gift of his property to B, but the
gt nr 2 .oyamed Ty delnverv of possession and A4 subsequently evecutes
adedeigft {th ameyroperty to Cand the gift 15 accompanted by delivery
¢f1 = 4 a4 dbth the deeds are registered B 15 mot entitled to the
re,=tv 1 azh the deed to B mav be executed and regstered before the
deed to € Therea on1 that Bs il to the property was never completed
Do f & 13 havine b en delivered to hin  The person entitled tothe
prop 7ty s C Under the Hindu law also delivery of possession Wwas
T 0CsarT 1o cotnplete 3 @it but that rule has been superseded by the pro
w5300 of sec 12° of th Transfer of Property Act As regards sales and
mortesge aloat wa at one tume held by the High Court of Bombay (9)
m cases bed re the Trancfer of Property \ct 1882, that under the Hindu
law po~ e 0m was necessarv to complete the transferee s title but those
decac ons ave ro Joneer law aince the rahing of the Pris v Couneil in the under
rientioned case () Tl salject need not te pursued further, for we are
n‘at coneerned here with wlat the rule of Hindu or \lahomedan Jawiz Al
hat we Bave tono e s tlat the jr nt = ction doos not alter or quahfy
anv nle rader that I
T v“ Ll 3 ax Iy tmnt
ANz lom VUL N ey B g,
Naa m (In
B e R L T vl
IT("';*'-_‘}\“\\) Lreal 2y 1y min '(mm) 20 Bem 40 4445
AR AN Ugimehant s Vatips (1559 9
(3] L“u:: 2 , n-, dmnt (1vt°) o Wn 14 Paam Veth ¥
awien el N o e W A

A reyan (1883) % Bom, 187 T
Swray N Dalpatram {15+ 6
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Registration as passing title—Where an instrument which
purports to transfer title to property requires to be registered, the title does
not pass until registration has been effected (z) At the same time 1t cannot
be laid down as a general rule that mere registration of an mstrument
without reference to other circumstances operates to transfer the property ()
See notes to <cc 50, “ Failure of consideration

Registration and fraudulent preference —Under sec 5% of the
Provincial Insolvency Act, 1920, a transfer of property made by a person
unable to pay s debts in favour of 1 creditor with a view to grving that
creditor preference over other creditors 1s deemed to be fraudulent and youd
aganst the recerver, 1f the debtor 1s adjudged insolvent on a petition
presented within three months of the date of the transfer This has been
construed to mean three months of the date of registration of the transfcr
lest the section <hould be evaded by delay tn remstration (£)

* Registered.”—The cxpresston “regmistered 1o this section means
1ahdly regstered ()

“ Regstered ” used with reference to o document shall mean registered
in British India under the law for the tunc being i foree for the registration
of documents General Clauses Act 10 of 1897, sec 3 (15)

Adoption by donor before registration.—A Hindu executed a deed
of gift of part of his immon eable property and delivered 1tto the donce  On
the following day he adopted a son  Three days later he registered the deed.
It was held by the Privy Council that the gift wis valid against the adopted
son  On delivery of the deed to the donce there was an acceptance of the
transfer within see 122 of the Transfer of Property Act, 1882, and thereupon
the mft became effectual subject to 1its registration as required by see 123
of the Act (m)

Where 2 duly excented and attested deed of giftof simmoveable property
has been handed by the donor to the donee and has heen zccepted by the
latter, the donor cannot revohe the gift although at the date of the purported
revocation the deed 1s not registered (n)

() Paprells v Aaracarclds (1893) (1931) 67 Mad L J 330
16 Mad 464, She narmn v | () Bhagat Sigh v Ram Aaran
Darbars (1808) 2 Cal W ¥ (1683) Pun) Ree No 93

207, Tilakdhars Sugh v G
“TMMT(';;X:U)";‘ i L3 215 | 00 Ralynasunduam v Raruppa 1927)
B G200, (2A T 150 51T 4 5,50 VMad. 192,100 1 ©

() Ramalings v Ayyudora (1900) 25 105 (27) A IC 42, Abnaram
Mad 124,126, Siges Cumara v Vammn (1924) 49 Bom 3%,

126, o5 a

aaris (1895) 18 Mad €1 87T C 490 (25) 4 B 210

(A) U Bisen v Maung Sin (19%)12 | (1) Venkatsubba v Subls Rama (1928)
Rang 203 150 1C 670 (34) A 52 Lom 313, 1031 C. 367, (28)
1216, Iswaraya v Sulbanna A BC 86

5.47
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48, All non-testamentary documents duly registered

under this Act, and relatng to any

Regmstereddocuments  property, whether moveable or immove-

relating to  property ahle, shall tale effect agamst any oral
when to take effect °

agunt  oral agree  Qgreement or declaration relatmg to such

menty property, unless where the agreement or

declaration  has been accompanted or

followed by delivery of possession and the same constitutes
a valid transfer under any law for the time being wn force :

Provided that a mortgage by deposit of title deeds as defined
wn_section 58 of the Transfer of Property Act, 1882, shall take
effect agarnst any morlgage deed subsequently exccuted and
requstered which relates to the same property

Barher Acts —This scction corresponds with sec 48 of et 3 of
1877 and \ct 8 of 1871  There was no corresponding provision 1n Act 16 of
1861 Sec 48 of Act 20 of 1866 was mn these terms ¢ \ll 1nstruments duls
registered  under this Act and relating to any moseable or immoycable
property, shall take effect against any oral agreement or declaration relating
to the same property  As to that scction it was held that 1t had no
retrospectnve effect and that an oral charge on tmmoy cable properts created
by depostt of title deeds, which would have ranked prior to a subsequent
remstered mortgage before the passing of the \ct, did not lose prionty by
virtue of the provisions of that section (o}

Amendment of the section.—The words in 1italies 1n the section have
been anscrted by sec 10 (2) of the Transfer of Property (Amendment) Sup
plementary \ct, 1920 See notes ¢ Oral agreement accompanied by delinery
of possession helow, and notes ¢ Fquitable mortgagze by depowt of title-
deeds  on p 167 below

The words  unless where the agreement or declaration has been
accomp anied or folloned by delnery of posession  were first added by
Act s of £83L

Oral agreement accompanied by delivery of possession—
Companing the prosent section, which corre<ponds with se¢ {9 of the Rens
tration Act 3 of 1577 and of \ct 8 of 1571, with sec 1S of the Registration
Act 20 of 1866 [see notes atove, * Unrepoaled Acts” ] st will be observed
that «ec 5 (£ the \et of 1866 ended with the words * relating to such
property * That section did not contun anv provision 1 favour of oral
agreements accompated or followerd by delivers of poswsiswon  Henee
the question arowe unler that section whether of the oral asreement was

€Y Jiramfte v Framp (180 7 Bom 11 ¢ O ¢ 47
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accompanied or fullowed by delivers of | ton the subseq g d
document could take effect agunst such azrcement It was held 1n <ome
cases that the <ub equent remstered document took effect agunst the prior
oral agreement even if the a,.rcement was accompamed by delnvery of pos
cession In other ca es it was held that where possesston was given under the
cral agreement the remistered decument did not take effect agamst the oral
astecment  The words  unless where the 1grecment or  declarition
has been accompanied or folloned by delivery of possession  first added
o the cection by dct ~ of 171 gave effect to the latter decisions

The words  accompamed or followed by delivery of possession  were
construed to Inmit the application of the section to eases where the agreement
opcrated as a transfer by ddinery of possession as where the property was
of value not evceeding R+ 100 Thus in a Vadras case (p) Muttusam
Avyar, J,sard  Section {5 i protecting oral agtecments decompanied with
or followed by delivery of pos (~s0n against the rule of prionty contemplates
oral alicnations referred to 1 parasraph 3 of section 51 of the Transfer of
Property \ct 4 of 1882 and has the effect of treating delivery of possession
as cqunalent to registration ' Agam m a Caleutta case (g) Pontifex,
J, said that, * the words relating to possesston which are found mnsec 18

were mscrted for the purpose of limuting  the operation of oral
alienations  But 1t was alvo recogmzed that even where the transaction
did not effect a transfer by debinery of possession, yet there were equities
1 favour of & person 1n posse~aion under an oral agreement of sale of property
of value exceeding Rs 100 which gave hun prionty (r)

These equities have now been embodied m sec 53A of the Transfer of
Property Act and the amending Act 21 of 1929 therefore added the words
¢ and the same constitutes a valid transfer under any law for the tune being
in force ™ which have the effect of linuting the section to actual transfers,
while agreements which do not operate as transfers are outside the scope of
the sectron and are governed by see 53\ of the Transfer of Property Act,
1882

[
Equitable mortgage by deposit of title-deeds.—As the effect
of the addition of the words ¢ and the same constitutes a vahd transfer undet
any Jaw for the time bemng 1n force 7 15 to Iimut the scope of the section to
oral alienations effected by delivery of possession, 1t nught be supposed
that an equitable mortgage wasdeprnved of prionty  The case of an equitable
mortgage 13 therefare made an exception to show that, although nat accom

pamed by delivery of p an equitable me has pronty over
(p) A1 i1n Ardlrn (1510)13 Vil der (1854) 10 Cal a0 Palim
124 330 v, Selz far (1836) 9 Mad 207,
(@) Fulileen Riin s Fil r Makomed Ranan s Apeshnan (1900) 1
(I850) 5 Cal 330 340 347 34 Chunder Ramt v

(1) Chanlranath Roy v Bhosrub Chin (1881} 10 Cal 710
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a subsequent remstered mstrument  This does not of course cflect any
change 1n the lan for an equtable mortgage 13 & complete act and pot an
cxecutors agreement A deposits the title-deeds of hus property with B
to sccurc pavment of a loan made to him by B A then exceuntes a legal
mortgage of the same property to ¢ Tho mortgage deed to € 13 duly
remster d € 13 not entitled to prionity over B (s) The question whether
€ had notice or not when he took s mortgage, of the equitable mortgage
to B 1+ entirdy immatenal in suel a ease (1)

Notice of oral agr t not ned by has
the same effect as possession —It remams to consuder whether, 1fan
agreanent 1 not accompanied or followed by delivery of possession but
the holder of the subsequent registered document had notice when he entered
nto the trancaction of the prior oral agreement the oral agreemant takes
preecdenee of the registered docunxnt asat would have done if 1t had been
accompamed o1 followed by delivery of posseasion or whether the repistered
document tahes effect against the oral agreement It has been held, not
withstanding the apparent stringenc) of the words of this sectian that if the
holiter of the subscquent registered document had notice when he took iy
transf ¢ of the prior agraomen  remstrabion would not mise him prionty
over the earlier agreement  In Waman v D7 o1 diba (1) which 13 the leading
case on the subyet Westropp € T, «ard The reason for the exception
made by 1t [« ¢ 13 {avour of an oral agresmant 1ccomy anted by josses
stanis,that by suchjo sesqion the partiswhords ona aubacou nt registered
Q@ «d had ermught 1f they had been reasonably stgalant have had previoushy
tocntarmzintoth ireontrictwath tho sendorand to their taking a conve yance,
notice 1y the fict of suchpossession that there was some prior clam to the
Pprojurty Therdfore where therc 12 actual notice of a rior oral agreement,
although unaecompar d by posscssion the objcet of the Temalaturd 1s fulls
attamned  The prinesy I of the decson in Waman s case has Lecn followed
by oth ¢ Hi b Courts (t)

The doctnine of notice reforred to al ove applies wath «tll greater force
tocas agovern d by the Speetfie R f At Tof 1857 Ttasgronadad by o] (1)

(3 Cagin v d e (1853 LD Al | (0 (%04 Bva 10T i (malg
178 160, ¢ Ul Da sy Fadern } () Senm Lhien v Rold Ty (188))

Mortyage and Ageney (o (10MY € (at At [lraw] Chander Narh
T3 Cal 410 40120 Stecart v s TA ) Che der (1631) 10 Cal
Fanboaf Ugperdnd s L1l S0 1 24 (] Thim pinsa
WHO Teny Tee N 9} & 1bfulle Sab ! (EN) 17 Mal
& pp RN T30 0T Secalss LT 3y al ] Fatlen fraenla
Siranliay Frany Q5 oy Thoa | Trog Do (013 1E AN LT 13
HUOC 4 aty 4)etarg o 18 TC *3a[sale]  Whas Ahan 3
alattedet tindl s reenert Vabl {(1016) Jun] Tee N\u 6
as sen by Markty T a0 Saf g 201C 100 [ale] Yalw! Sy
LA AW APTTLN ] EURNTE U AN S d Fahmat Ner (10 Tunp 1ec
210 NOI3t g oaibaty e 20C
( fEme) 33 €al J10 L204%° auprs ot e i}

\
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of «ee 27 of that Vet that speaific performance of a contract may b enforced
not onlv agunst ather party thereto but  any other person clunung under
him by 9 title aring subscquently to the contract except a transferee for
value who has pad lus money 10 good futh and without notice of the orgmal
contract  This <hows that wher a poron has natice of a prior contract he
cannot by amy transfor that he mmy subsquently obtam oserrrde the prior
contract It~ immateriad thit s transfer s romstered  for the words used
are “transfcree v value  and a transfer for valuc can be made only by a
roontered motram nt when the valne oxeeeds Ry 100 (@) In a case to
which th Speaific Rl Act did not 2 ply (£) Yatter T <aid wath refercnce
to see 27 of the At If the ¢as ware govarned by the Spectic Relinf
Act, we should have no heatation in saving that «ec 27 would apply to this
cast But although that \ct 1% not in forew i the district of Manbhoom
we may fall hack upon the gencral rulis of equits [as to notice], which are,
undoubtedh 1n the plannff s f1sour It appears to us that if
we adopt the prnagle that no cquits [that 1~ cquity arang from notice]
15 to b conadered where an cral agecament to alinate 13 not followed by
possession the 27th sectton o f the dpeafe Ridf et e allusteated  would
be rendured a dioad Jetter whoraver at apphios whon competition arises
between an oral agree nent to alienate unaccompanicd by pos ceston and an
alenation by registercd do d wath notice of the previous agreoment but we
are not comjp«lled to adopt this conduson It s istructne to compare
the obscrvations of We tropp CJ an Taman v Dhondiba oited above
with the sccond and third Wllustrations to ol (b) of e 27 of the Spuafic
Relief Act  The ~ccond dllustration runs thus 1 contracts to scll ecrtam
land to B for Rs 50 I afterwards eonveys the land for Rs 6000 to C,
who kas nohce of the origmal cortrart B may unforce speafic performance
of the contract av a amnst € The tlird illustration 13 as follows 1
contracts to «l land to B for Rs n000 B takes possession of the land

Afternards A ~cdl<1t to € for R« 600 € makes no mnquiry of B relatng
to lusanterest in the land B s jossession 13 sufficient to affect C wath notice
of Jas wterest and he may cnforce spueific performince of the contract
agamst €

Under sec 100 of the Transfer of Property Act 1882, as amended by
Act 20 of 1029 a mortga,e hay primty over a previous charge of which the
mortgage~ had not notice (y)

* Declaration "—In a Bangal case (2) Varkby, J, dealmg with
sec 480f ‘et 200f INGsaed  Next whatisthe proper sense to beattnibuted

(@) Churler Rarts Arishi e (1883) 10 | (j) Cllaga lel v Chu lal (193%) 36
Cal 710 712 ha warv [rsh Bom T 1 277 (33) AD
rav (1800) 13 3ad 321 32) 330 189

(x) Vet Clarm v hok @ Bug (1881) | () Sal n+ Bodo afh (1860) 12 W I
G Cal o3t ™37 038 217, 219
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to the words ‘declaration or agreement ’ m section 482 With regard to
the first of these words, I magme that by a declaration as distinguished
from an agrcement 13 meant 4 declaration of Ins wishes by the owner with
reference to hns propcrty  not amounting to a contract, and which the maker
15 at liberty to recall wherias by an  agreement ’ 13 meant something
which of correct i pomt of form, 13 hinding on the maher *

Accompamed or followed by delivery of possession—
Dibivery of po session, whether 1t sccompantes or follows the oral agree
ment wmust 1t s submitted be made Iefore the date of the subsequent
restered document

Does not apply. This section applies only 1f there 15 a competition
Tetween an ord agreement on the one hand and a subsequent registered
document on the other It does not apply 1f the subsequent document 15
w registered  Cases  which there 1s a conflict between an oral agreement
and a suhee quent unregistered document are te be dealt with apart from the
provistons of this seetion (@) Nor does the section apply where a mort
gagee under an oral agreenunt of mortgage, not accompamed by detivery
of posse wien hns ¢ btuned 4 prelnmmnary decree for sale, and the properts
15 <old ts the mortza_or by a regrstered deed after the deeree and before the
espiry of the Jenod fixed for redemption  If the mortgagee sells the pro-
perty under the decree the purchaser at the court <ale 13 entitled to prionts
over the purchaser from the mortgazor (1)

Reference by Board of Revenue —The Board of Revenue has no
power to mihe & rcference to the High Court whether a partscular docuntent
requires to be e astered () It 13 surpnising that the pornt <koulil ever hase
ansen for decon

49. No document required by sce-
FE t f nonregie p A A
it n of duumets  t10n 17 or by any proursion of the Trans-
STREEI | 2, o
tered | onae fir of Property Act, 1882, to be registercd
shall—
() affect any munoveable property comprised there-
m, or
(b) confer any power to adopt, or
(c) be recenved as evidence of any transaction affect-
g such property or conferrimg such power,

unless st has Ieen registered

{1} e Nowgt oy Lppee Tee N
Inte 110 qtat) Ty fec
NSty et ome {0} Swmwnrgum o v Mafs 1l 1 {1010)
B} 0f Fahma v € gegat (I8 o) Tuey 4 AL 1T 13 3T 2



FFEECTS OF RFGISTI ATION AN\D NON REGISTRATION 171

Providad that an unreqstered doctement affecting vnmoreable
property and requared by ths et or the Transfer of Property
et 1882 1o be reqitercd may be recened as evdence of @
contract wr a st for speeific performance under Chapter I of the
Spearfic Relief et 1877 or as evudence of part performance of
a contract for the purposes of section 33 of the Transfer of
Property et 1852 or as cudence of any collateral transaction not
required to be effected by registered wstrument

Amendment of the section —This scction has been amenlad by
see 10 f the Transfer of Property (Amendment) Supplementary Act, 1929
The 1t1hes show the alterations m the setion  The amendment i the first
paragraph settles a doul t a~ to whether the section applies not only to docu
ments compulsonls regt trable under <cc 17 of the Re istration Act but alse
to documents of which re_istration 13 required by the Transfer of Property
Act (d) The amending \ct eame nto force on the st Apul 1930 and 1t
has been held that 1t as not retrospectnve (¢)

Earlier Acts —See sce §9 of Act 3 of 1877, \ct 80f 1871 and et 20
of 1866, an lnec 13 of \ct 16 of 1861

T7# correspor Ting see 13 of 1ct 16 of 1814 ran as follows —

‘ No mstrument  [required to be remstercd under \ct 16 of 1864]

shall be vecrwel wn evtlerce wn any eterd proceelu y an any Court, or shall

be acted o« by any pullic officer unlcss the same shall have been regis
tered 1n the manner and withun the time presenibed by this Act

Sce 49 ¢f It 20 of 1806 ran as follows —

No mstrument required Iy section 17 to be regmstered skall be recened
10 evider ce e any el proceedu g i any Conrt, or shall be acted on by any
Public Sertar t as defined an the Indtan Penal Code, or shall affect any property
comprised tlerein unless 1t shall lave been registered 1n accordance with the
provisions of this Act

“No document “—Tle scction says that no document required to be
regustered sholl effect any wamonealile property compnoed therem woless
1t has been regmistered  The seetion therefore does not apply unless the
terms of a transaction have heen reluced to the form of 4 document (f)

{d}y Da v DVme (IN7) 41 Bom 1 Un (1933) o6 Mad 167 13)
5O4ITIC2T R oney Coro |~ IC 870 (3% A "3t Aedar
(131) 41 Mal 5 wd TC 350 vatl v Dongar Wil (111) 138
(21) AN 337 S/ Id s TIC 280 (31} AT U1 Dlareh
Molan Lal (11°8) =0 All 980 clan v Walabir (33 AT 511
{2)AA 126 () Narssx I irshollam {192s) 32 Bom

(e) Rangee Moolee Bros v Slar nigar 870 (28) ¢



5.48

172 INDIAN REGISTRATION ACT.

By any provision of the Transfer of Property Act, 1882.~These
words were mserted by the amending Act, 21 of 1929 and settle a doubt as
to whether documents of which the registration was compulsory under the
TPranster of Propertv Act but not under scc 17 of the Registration Act were
affected by <cc 49 of the Registration Act  Sec 4of the Transfer of Property
Act enacts that * <ection 64, paragraphs 2 and 3 59, 107 and 123 shall be
read as supplemental to the Indian Registration Act, 1908 * Tt was supposed
that the cffect of this section was merely to add to the list of documents of
which the registration was compulsory and not to include themmnsee 17 so
asto bring them within thesscope of sec 49  This was the view taken by
a Full Bench of the Allahabad High Court (g), by MacLeod, CJ, 1 a
Bombay case (k) and by a majorttv of the judges m 8 Madras Full Bench
case {1) These cases are referred to and critrcized m the note * Supple-
mental ” to sec ¢ of Mulla’s Transfer of Property Act The documents
relating to immon cable property of which registration 1s compulsory under
the Transfer of Property Act but not under the Registration Act are sales
and mortgages of value not exceeding Rs 100 and leases other than leases
from year to year or for any term not exceeding one year or rescriing a
vearly rent  Such documents now fall within the scope of sec 49 and if not
registered do not affect the immoveable property compnsed therem and are
not recenable as evidence of any transaction affecting the property

“ Unless 1t has been registered.”—The corresponding section of
the Registration Acts of 1886, 1871 and 1877, contamed the words “m
accordance with the provisions of this Act ™ after the word * regstered ™
Those words have been onutted mn the present section m view of the defim
tion of the term ‘ registered ” contained in the General Clauses Act 10 of
1897, sec 3 (45) That definttion 13 1n these terms ¢ “regstered,” used
with reference to a d shall mean reg; d 1n British India under
the law for the time being in force for the registratron of documents> The
samc meaning was attached to the words ** 1n accordance with the provrsons
of this Aet ’ which occurred at the end of sec 49 of the Act of 1877 having
regard to the wording of the opemng part of se¢c 17 of that Aet The
onussion, therefore, does not mahe any alteration in the law a3 1t stood
belore the present Act was passed  See notes to sce 17, ** Operation of the
Act,” on p 28 above, and notes to sec 60 below

“Registered ” means vahdly registered Where 1t 15 alleged by a
person that the registration of a document 1s invalid, the burden of proving
that it 15 v alid rests on that person ()

(9) Schan Lal v Vokan Lal (1928) 50 9 TC 350, (21} A M 337
Al 986, M8 1C 177, (28) A\ ) () Purgnchand v Dobn  Chandra
6T B (1901) 8 Cal W'\ 362  See also
(#) Daval \  Diarma (1918) 41 Bom Chhotey Lal v Collector of Morada
500,411C 273 bad (1922) 49T A 375 379, 44 AU

() Rama v Goura (1921) 44 Mad 5o, 514,69 1C 44, (22) APC 279
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Scope and object of the section.—Scc 17 provides for the com-
pulsory remstration of documents mentioned 1 the seetion  That section 1s
made cffective by the presont section which provides that any document so
required to be registered shall not, unless it has been <o registered—
(1) aff et any immen eable property compnsed therem, or
{2) b recerved as evidence of any
property

transaction affecting such

It 14 1mportant to obserse that the section docs pot <ay that an un-
remstered document which requires to be remstered shall not be received
evidence It <ays as cuidence of any transaction affccting the property
Tt may be recerved s cvidence for a collateral purpose even if that purpose
does mdsrecthy affect the properts  This subject 1s further dealt with 1n
the notes on clauses (a) and (c)

Objection to non-registration, at what stage may be taken.—
An objection that a document which required remistration, but 1s not rems
tered, 15 not admysaible 1n evidence under this sectson may be taken in the
Court of Appeal though no objection was taken to 1ts admissibility n the
Court of first instance (k) The Penvy Council have, however, observed that
thus rule 13 subjeet to the himitations laid down 1n Connccticut Fure Insurance
Co « Karvanagh (1), uiz, that the Court should not allow the question to be
rased unless 1t can be disposed of without deciding mice questions of fact
1 considering which the Court 1s 10 a much less advantageous poution
than the Courts below and unless the evidence establishes beyond doubt
that the facts if fully mmvestigated would have supported the new pont
The Privy Council therefore refused to allow an objection to the non regs-
tration of an agreement of sale to be raised when the agreement had been
admitted throushout the htigation and had been treated as vahd and no
question affecting immos eable property was s olved i the appeal (m)

Judicial notice.—1f an unregistered document 13 not referred to 1n
the pleadings or 1ssues, or produced by a party before the Court, and the
only way 1n which 1t 13 brought to the notice of the Court 15 that 1t 18 shown
to ane of the parties to the suit in cross examnation who dentes that 1t 1s o
genune document, the Court 13 not bound to take notice of the document,
and 1t may act on other evidence given m the case and base 1ts decision on
that evidence (n)

(1) Bava v hdlapa (1878) 2 Bom
440 Sofdar Ab v Lachman
Das (1870) 2 AU 831 55) 560,
Oomitonl v Ghunnoo  Sungh
(1873) 19 W R 22, Sarbaland
v Clanla Singh (1877) Yuny
Ttec No 81 Vingappar CGyanap
(1027) 51 Bom’ 231, 101 IC

155, (2) A B 157
(h (1892 AC 473

(m) M I Voola Sons, Ltd v Burjoree
(1932) 59 TA 161, 10 Rang
243,136 1C 737 (32)A PC 118

(n) Yeshuadabar v Ramchandra (1894)
18 Bom 66, 75
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CL. ()~ AFFECT ANY IMMOVEABLE PROPERTY COMPRISED
THEREIN,"

* Affect any 1mmoveable property comprised therein®—It s
laid down o the first part of this section that no document required by
sec 17 tobe regustered shall affect any 1mmoveable properts compnsed therein,
unless 1t has been registered The words “shall affect any 1mmoveable
property compnised therein did not occur 1n the Act 0of 1864 They appeared
for the first tune 10 the Act of 1866  The meaning of the word ‘ affect *
has been explamned by Spencer, J, 1n a Madras case(o) The learned judge
said Al sorts of trinsactions may remotely affect immoveable property
Sec 49 of the Registration Act has to be read n the light of sec 17 of the
same Act and sec 91 of the Evidence Act  Ifthisis done the word *affect’ wall
be seento be a pend term for expressing the longer phrase ‘ purporting
or operating to create, declare, asugn, imit or extingmish, whether i present
or m future, any nght, title or nterest whether vested or contingent>” In
this passage sec 17 13 used to explam the meaning of clause (a), while sec 91
of the Indian Evidence Act 13 used to explam the meaming of clause (o)
Clause (a) refers to the document wiuch 1s the transactionatself, while clause (¢)
refers to another document which 15 not the transaction rtself but which
18 being used as evidence of the transaction  As to clause (c) a subsequent
passage of the jud explamed the ref to section 91 of the Indian
Evidence Act by aiting the decision of the Privy Council i Varatha Pilla:
v Jeerarathammal (p) where a pefition recrting an antecedent gift, though
not the transaction of gift itself was under sec 91 imadmussible as evidence
of a gift having been made Such a recital 1f unregistered would alo be
madmssible as evidence of 4 gift having been made under sec 49 (c) of the
Registration Act  The distinction between clause (3) and clause {c) of this
section was also explamed 1n an earlier Madras case (7)  The learned judges
said  ‘ We must assume that the two parts of the section deal with different
subjects The first part apparently presupposes that the document itself
13 the transaction or the mode i whieh 1t 15 carried out  The second part
of the section seems to 1elate to cases where the document itsclf 1s not the
transaction but 1s only a record of a transaction or bemg 1tself a transaction
contams a reference to or a recital of another transaction wlich affects the

1mmo eable property compnsed therein ”

In cses decaded before the Transfer of Property Act 1t was held that an
unregistered deed of sale (r) or an unregistered endorsement of resale (5)

(0) barasuathimma v Paddagya (1923) 531,C 901
46 Mad 349, 3,9, 71 LC 274, | (9) Maraganen v Muthah (1912) 35
(23) AM 297, Ranmpee Voolp \ad 63, 74 8IC 520 bee also
Bros v Shanmugam Pillas (1933) Somu~ Rar gammal (1871) 7 3ad
56 Mad 169, 130 1C 870, (32) HC 13,1718
AN 73t (r) Somu~ Rangammal, supra

(») (1919) 46 TA 285, 43 Vad 214 {s) Umedmal v Davu (1878) 2 Bom 547
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caald not affect the property referred to Under the Transfer of Property
Act cuch unregistered  documents would be invahd as decds of <ale

CL. (c)—*BE RECEIVED AS EVIDENCE OF ANY TRANSACTION
AFFECTING SUCH PROPERTY.”

“ Be receved as evidence of any transaction affecting such
property.”- By <cc 13 of the Rigistration Act 16 of 1864, 1t was enacted
that no document required to be tegistered undcr that section <hould be
tecenned 1n evadence moamv Cinal Court or acted on by anv public officer
See 49 of Act 20 of 1866 contuned a similar provision  When the Regis
tration Act b of 1571 was pussed, the language of sec 49 was modified and
rendired lews stningent  the words being,  no document requrred to be
regstered ehall unless registered b reeeved moevidence of any  transaction
affectinz amv immoveatlc proparty comprised therem * The linguage of
<ec 4% of \ct & of 1877 w s the <yme as that of \ct 8 of 1671, and the same
lanmuage 13 reproduced in the [res ot «ectton  The dwhinction hetween
clause (a) and clwuse (¢) has becn cxpluned 1n the note on clause (a)  This
clause refers to a4 document wluch 1s not the transiction iteelf but which 1
bemng used as exidenee of the transaction  The clause, however, uses the
expressson  as evidence  and not m evidence It 1s therefore permissible
to use an unrcmstered document for 4 collatera]l purpose, te, a purpose
other than that of creating declanng assigmng, hmiting or extingwshing «
night to immoveable property (¢)  This 1s now expressly enactedn the proviso
added by the Amending Act 21 of 1929, and the subject will be further
discussed mn the note on the provivo

Proviso

Proviso — The proviso was added by the Amending Act 21 of 1929
Its purpese 15 (1) to declare the law under which see 49 (c) 13 construed
as not forladdin: the use of an unremstered document as evidence of a
collateral transaction not requu-cd to be registered, and (2) to empower
Courts to adnut it 1n evidence for the purpose of proving
part performance

Collateral transaction—Collateral purposc.

Tollateral transaction not required to be effected by registered
mstrument —The proviso enacting that a document which 15 required
to be registered may, thoupgh not registered, be recerved as ewvidence
of any collateral transaction not required to be effected by remstered n-
strument 13 declaratory of what was previoudy the law  In Ulfatun Nissa
v Hosawn Khan (u), a I'ull Bench of the Caleutta Ihigh Court held that the
words * no document required by sec 17 to be registered shall be received

() Bn Gulabbar v S'n Datagarys | (u) (1883) 0 Cal 520, 525
(1907) 9 Bom LR 303
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as evidence of any transaction affecting immov eable property "' mean no
document required by sec 17 to be registered shall be recerved as evidence of
any transaction so far asit affects immoy eable propcrt) Thercforc a com

pulsonly registrable d t, though It and ble as
evidence of a transaction affecting 1mmoy eable property, may be admutted
as evidence of collateral facts(t), or for any collateral purpose that s for
any purpose other than that of creating, declaring, assigmng, hmiting or
extingwishing a nght to immoveable property (¢) An instanceof the apphea-
tion of thus ruleisthe case of Varatha Pillary Jeerarathammal (x) A dispute
1n mutation proceedings was settled by an oral gift of the immov eable property
on the 8tk October  On the 10th October petitions were filed 1n the Court of
the Collector reciting the fact of the gft The mit was mvahd because under
sec 123 of the Transfer of Property Act the mft could only have been effected
by a registered instrument The Privy Council held that under sec 91 of
the Indian Evidence Act the petitton could not be used as evidence of the
gift  But their Lordships said, ** although the petitions | are not admssible
to prove a gt they may nevertheless be referred to as explaining the nature
and character of the possession thenceforth held by Duraisani (the donee)”

Their Lordships did not refer to sec 49, for the petition being a mere recital
did not require registration, but the case shows that a document 1nadmissible
as evidence of a transaction maj be used as evidence for a collateral purpose

The Iigh Courts of Caleutta (v), Bombay (z), Allahabad (a), Madras (b),
Patna {c}, Lahore (d} and Rangoon (e} hase held that a document which re-
qures regstration under sec 17 and which 1s not admisstble for want of
registration to prove a gift or mortgage or sale or lease 15 nevertheless
admusssible to prove the character of the possession of the person who holds

) Babu Canga Aath  Rabel Dath see also Sambhublary  Shicladas
{1906) Pun) L B 143 The Hope (1880) 4 Bom 89
Malls Ltd v S C J Readymoney | {a) Jhamplu v Autramans (1917) 39
(1912) 13 Bom L. R 162,10 1C Al 696, 42 1C 713 (releasc)
M8, aruts v Gopal (1932) 3% | (& Nadepena s Chinmaudda (1923)
Bom L R 418 138 1€ 433 45 Mad LJ 667, 674, 7 IC
(39 AB 300 570 (24) AL 202

() Ba Gulabbai v  Shn Datagarp | () Maharams Janks v Bir. Bhikbhan
(1807) 9 Bom L R 303 (1924) 3 Pat 349,79 IC 26, (24)

(z) (1919) 46 TA 285, 202, 43 Mad AP 641, Bhusen Sutradlar 3
244, 531C 901 Gulwram  Sutradhar (1934) 146

() Lalla Gopal Chard v Shatkh Liakut IC 4
Hossesn {1874) 25 WR 211 | {d) Ata Muhammad v Shankar Das
(lease}, Jagannath v &n Chandas (1925)6 Lak 319,88 1C 872 (25)
Bits (1921) 26 Cal. W N 65, AL 491, Qader Bakshv Varga
67,671C 31, (21) AC 647, 3l (1923) 4 Lah 249, 73 IC
Gulstaun ~ Profulla humar (1932) 889, ( 23) A L. 49, Rarlar Stgh
36 Cal WN 583, 141 IC 320, v At Mekr Nshan{ 34) AL 885
(324 C 634 (alease) () Muung Ssn~ Maung So Min (1931)

(:) Thakore Fatesingps v Bomangs (1903) 8 Rang 556, 120 1C 511, ('3))
27 Bom 515, 542513 (lease) AR 40 (s usufructuary mortgage)



FEFECT~ OF IFCINTPATION AND NON REGISTPATION 177

wnlerit Tler are svme decisions to the contrary f the Punjab Chuef
Coart (f) Tt the  <cem to have teen troated as nolonerlin malater
Latere cae(g)  Ifa per on has come mto osses 1on under a permanent
Iexe Al resitered D mas use the les e to <haw that lus o es 1on1s
that«fatenant anl that he has acquired a i it of occupanes by alverse
po w~on (F)

There are however some deer tons with reference to secc 20 of the
Tmmtats n \et which arc ditheult to reconcile with the ruling of the Privsy
Comal m Varat’a ilars cr e By <ubsee 1 of that section 1t 1v ] rovuded
tlat where intere t on 2 ded t s pud as cuch by the debtor or where |t
yavment f a debt s made by the debtor a fresh period of hnutation s to
te computyd from the date of pavment By subsec (2) 1t 15 provided
that where mertoazed land 1510 the po <ession of the mortgagee the receipt
of the rent cr | roduce of the land <hall be deemed to be 2 pavment for the
jurpo e~ «f subece (1) The que tion anes m thie was 4 weentes
a deed ¢f ncrtoage i Januars 1917 of hs land to B to secure [ vwment
of s Wi and jutc Binpe ession of the land  The deed 1s not regstcred
In January 3922 that 12 more than three years after the date of the deed
B files a smt to rccover the principal sum frem 1 personally rehn jushing
iz clamm to the land as th deed 15 not remstered 1 pleads lmutation
I contends that the recapt by Jum of the rent and produce of the land sinee
the date « f the mortga_e as mortgagee 1n possession ~aves the bar of Linutation
under £ ¢ 20 of the Tunitation Aet  Is the swt barred by hmtation ?
Tt has been held by the Hioh Courts of Vadras (¢} and Bombay (1) that
1t 13 the roeon ginven bemg that to save lintation B must prove that he
recened the rents and [rofits as mortjagee tn pos ession which he can only
do by puttn, the unregistered mortgage decd 1n evidence But sec 49
does not prolubit the unre.astered deed being put 1n evidence It ] rohibits
the unre, tored decd bene uscd as evadence of the mortgage and Vs ttha
Pdai g ca ¢ shiows that 1t imay be used to show the character of the possession

As evidence of cha1acter of possession —The use of an unre_istered
deed for thus purp » e has already been explaincd in the preceding paragraph

As evidence of the amount of, and hability for, dower —  mies
lus son 1n marriage to B and agrees to pay Rs 1000 to B for ler dower
A then executes a deed of transfcr of an 1mmos eable property to B m] eu of
dowcr lut refu es to renster the deed B sues A to recover the dower

() Jo o v Caodn I L T | (8) Agus Chaadra v Tra sl a (1033)

85 18 IC 018 (mf) Jar Val 37CU W N 333 MG IC 24

v BL Ba (L) 113 (3)AC 610

3310 M8 (parhiti 1) () Pela b v Randasa + (1854) 7
) e Mulmg & xSt kar Das ad 539

(19%0) € Lal 310 88 1C 8™ | () Te ey v & dramapa (1890) 19
(29) AL 401 Lom 663
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The deed though unregstered 1s admssible m evidence to prave the amount
of dower and A s promise to pay the same (%)

As evidence of the right to recover a deposit —\Where a lessee
has deposited money with his lessor as secunty for the due performance of
the condutions of the lease, and the lease 15 subsequently determined by the
lessor the lease though unregistered, 15 admussible 1 evidence 1 a smt
by the lessee to recover the deposit, to prove the fact that the money was
deposited and the lessee’s nght to recover 1t (1)

As evidence of relationship.—In a Punjab case ()1t was held that
an unregistered deed of gift, 1n which the donor stated that the donee was
his wife was admisuble 1n evidence to prove the admission of relationshp,
though madnussibleas esidenceof thegft  Inalater case (n), however, 1t was
held that an unregistered deed in which ! rehinqushed hus claim to immos eable
property 1n favour of B and 1 which he admitted that B was the adopted
son of a third party could not be used to prove the admussion of adoption
as such admission amounted toa declaration of the title of B to the property

As evidence of handwriting.—An unregistered document which 1s
impeached as a forgery by the alleged executant may be admutted in evidence
to compare the handwnting of the alleged executant with hs admtted
handwnting (0)

As enidence of satisfaction of a decree —An untegistered document,
though madmissible as evidence of a transaction affecting immoveable property
comprised theremn, 15 admissible 1n evidence to prove that a decree passed
m fatour of one of the partics agamst the other has been satistied (p)

As evidence of an acknowledgment to save limitation —If a
debtor executes a deed of sale or mortgage of lus immoveable property tohus
creditor 1n consideration, wholly or 1 part, of the debt acknowledged to
be due i the deed, and the deed 15 not registered the deed, thowgh
madmssible to prove the sale or mortgage, 1s nevertheless admissible to prove
the acknowledgment 50 as to give a fresh pertod of hmitation under sec 19
of the Lamutation Act (q) 'There are, however, cases under sec 20 of the

(&) Ul vimad Buksh v Msst Amir 523 (sale), Nunds Rashore v
Begmra (1018) P R 23 441 C Messt  Ramsoohhee (1880) 5 Cal

837 205 (sale)  Wugniram v Grrmukh
(O Ardesir v Syed Sardar Al Khan Roy (1899) 36 Cal 334 (mbrtgage) .

(1909) 33 Bom 610 41 C 808

(m) Msst Sutara Begum v Msst Husmm
(I80T) P I 16

(n) Al Balhshs Raushan (1900) P LR

T 481

() Gobinl v Dharam (1881) 1 All
W A3

(p} Dina Aath « Matimala (1906) 11

Cal W N 312
(g} hhushalo v Behar Lal{1881) 341

Syad Vahomed v Jasulh (1880)
T R 88 (mortgage), Radha
Arshan «  Hukam Chand (1932)
16T C 14, (30 A L 154,
Raram Swngh v Msst Maya
Tont (1932) 140 I C 387,
(3) A L. 592, Daundar Sungh
v Lackhn Dere (193112 Lah 239,
1297 € 281,(30) A L. 980
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1at atatr n Vet which are incona tent with this rel These have been
refereed toan the note * Lolliteral transiction not roquired to he cffected
T repetorad in <rment

Wiat wthe pernd of hnutation to recover money lent under o miort,rige
deed whach i v moostired 70 Lsat three vears ay on an unregistered
dend 0 mix vears as en 1 rostorad deed 7 The Calenttn Iizh Court has
Tellthatatas ax searsqr)

As evidence of the date of taking possession — \n unreatcred
a teement «f leae thou h madmiatd I as evadence of the letse for want
f reqetrats nomn b reened mooadoned to prove the date of taking
] reessten ()

As ewidence of the amount of compensation for use and
occupation.  Smmhirls the unroasterid lose may be admutted 1n evidence
fur the purpase of asccrtamng the fur amount to be chirged for use and
oceupaty n (1)

As cvidence of attornment A mortra_es las propertv to B 1 pays
1 the mort,aze and B pnves a notier of attornment to the tcnwnts of the
proporty statinz that the mortraze had been extingunhed and the property
redevmedd  The notice beang unreustered 1s not admisaible as evdence that
the mortgage has bien dernied though it s evidence forats own proper
jurpo ¢ f provine the attornment (x)

The retnumng notes under the proviso are arranzed under the following
fivc heads
(1) Speufic prrformance
(2} Dumxs
(3 Diaable teansaction
(4) Indna bl transaction
(%) Other topics
Speerfic performance
Specific performance of an unregistered agreement of sale.—
An a,_recment of ¥ile may be contamed 1n a document whieli 1tself creates
a ncht i numovcahle property andsorequires registration  See note under
sec 17 (2) \v) ¢ Document itself ereating a right 1n immos eable property ”,
atp 81 If cuch a document 1s not registered, 13 1t admisstble 1 evidence

(1) Jogurces BIat Nath (1902) 23 Cal [ () Suaminathe v Siugr s (1911)
¢53  hee Limitation \ct Sch I, 11 C 23, hotulet s Beamiar
prt 116 (19321371 C 156,( 32 4 % 60
(&) Ablulls hatns Molanrad Magbsl | (0) Antap v Dattap (1835) 19 Bom 36
(1123) 45 Al 563, T4 1 C 822, 40
(2hA A 603
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mn a swt for speetfic performance ? In the Bombay case of Buyjorp v

DMunchergr (1) and m earhier cases m Madras () and Caleutta () 1t was held
that though creating a nght m land an unregistered agreement of sale or
mortgage might nevertheless be used for the purpose of obtaiming specific
performance  In later cases, however, 1t was held that a document wluch 13
nadmisstble 1n evidence as an mstrument of transfer cannot be used as
evidence of acontract ma smt for specific performance {y) These cases nere
approsved by the Privy Couneil in Slanner v Skinner (z) where thetr Lordships
said that to allow such a document ¢ to be used as the foundation of a swt
for speaific performance appears to thetr Lordships to be httle more than an
evaston of the [Registration] Act *  This statement of the law must now be
taken as subject to the doctrine of part performance enacted mn sec 53A
of the Transfer of Property Act, 1882  One of the cases cited with approval
n Skinner v Skinner 1s Sanpb Chandra v Santosh (a) where Ranlan, CJ,
refused to admut1n evidence, 1n a swit for spectfic performance, an unregistered
agreement of lease because 1t created a present demise although the lessee
bad taken possesston under the agreement The learned Chuef Justice said
that ¢ 1t 1s extraordinanly difficult to suppose that possesston tahen under
a document can make any difference to 1ts admusaibility ”  Butn Puckha
Lallv Kuny Behar: (b) the defendant wasin p ton under an d
sale deed and Jenhins, G J, treated the unregistered deed as evidence of the
contract of sale m order to establish a defence under the doctrine of part
performance The learned Chief Justice said  “This 15 no mvasion or
evasion of the Registration Act It 1s merely securmg to a party those
nights to which he 13 entitled apart from the Act” At the time of these
decisions part performance was merely a doctrime of equuty, but 1t has smce
become a statutory nght under sec 531 of the Transfer of Property Act
apd sec 27A of the Speafic Relief Act. These secttons are referred to in
the proviso which expressly enacts that an unrepistered document, though

_-—
) (1881) 5 Bom 143 \ 3Tah L.J 173,178,671 C 144,
(«) Adatialam v Theethan (1889) 12 (21} A L. 113, Duran Singk v

Mad 503, 507, Magappe v Deru Garbackan Stngh (1932) 1371 C
(1319?1) It Mazl 95;5,37111‘;:‘sz 41 (32} A L 276

v Bamamma (1914) 80, -

i ( (2} (1829)56 1 A 363, 371, 33 Cal W,

N 150, U9 T € 633 (20) A
TC 200, explamed 1 Sohan Lal
A Al Nath (1933) 31 AU L. J
1584, (33) A A 846 and m
Jagannadla v Lalshminarayana
s
Ramling v Bhaguant {1926) 50 o0 58 if)‘"‘:\ ;x é’%ﬁsg’ 1
Bom 33t 061 C 334,(26) A B © 549, (30)
370 (eale), Salyanarayana v (@) (1022) 40 Cal 507 520, 69 1 C
Chinna Venlata Rao (1926) 49 877, (22) A C 436
Wad 302 (26) A M 530 (sale) | (8) (1913) 18 (al W N 445 447, 20
Parmeshn v, Autar Singh {1921} 1¢ 803

(2) The Bengal Banling Corporation v
Mackerticl (1884) 10 Cal 315

(y) Senpib Chandra v Santosh (1922)
48 Cal 507, €0 1 C 87T, (22)
A (430 (agreement to lease)
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req e to be rezisternd mas b used as estdince of a contract i a swt for
eperifopurf mmance  Tle {nvisatherfor sup teedes Skinner v Shinner (¢)
aswellac Suph O3y v Sug ok (d) It 13 cunions that thes part of the
17 viaen © hmted to eve < whire there has been delinery of po session
In thie gequeet the frovico = oms to go further than i necessary for the
fuerpore of seec mizing the doctnine of part performance Where there
Tas been o part perf rmance the ennasm an SMenner v Shinner as to the
Lae of anurrostered deed as avrd nee of the contract 15 undoubtedly Just

{ =it diTenlt to unler *and how the contriet which 14 a step preliminary
totlecveruty mof the mstrument (an b de endbd asa colhiteral transaction

Spectfic performance of an umegistered agreement of lease.—It
sl be conventent s state the law before and after the Amending Act 21 of
120 separate panaraphe

Before the anenimert Bedore the amendment of sec 49 by the
allitien of the proviso there was a conflict of opinion as to whether an
agreement of leaw craating o prosent demise which was inadnussible as
avilonce (fatransaction affecting the property could be admitted in evidence
to prove the contract of laase 1 a st for specific performance  The High
Courts of Bambas (¢} and Madras (f) held that the lease not bemg registered
coall not be sduntte I wiule the Hi h Court of Caleutta held that 1t could
be alnutted {g)  But in Hemanta Aunan Deln v Vdnapur zamndare
Co (k) which was & suit for spearfic performance the Privy Couneil held
that of the aprccment of leace i that case ercited a present demuse 1t could
nat e reccned o evidence  This was followed by Randan, CJ  1n Sanpe
Char fra v &t sk (1) and 1n the subsequent case of Shuimer v Shanrer (3)

(€) Sopner v Slimner (10.9) o8 1 A 701 Aedar Nath v Poora
303 13Cal W N 150 N9T C | sundars (1010) 11 Cal L. J 518,
63 (.n A IC 61 C 631, Baranashy v Iapat

(d) Puckha Lallx hun) Behars {1913) (1919) 23 Cal W N 220 220
1 at W N 445 01 C 803 631 C 118  Shyam Aushore v

(e} Purr 17 inddan v Dlarsey (1886) Ur esh (1919) 24 Cal W N 463
10 Bom 101 104 651 C 154, Surendra Math v

() Narige s Muthah Servar (1912) Copal (1911) 12 Cal L J 464
35 Mad 63 81 C 5°01 B 8Y C 794

duarprning Rondars v Gt | (B} (1919 46 T A 240 47 Cal 485 53
siukhs (1907) 17 Mad T J 218 1¢ 53t
Vorgin & Son s Fernarde- | {1} (1921) 40 Cal 507 69 T C 877,

{016)30 Mad L J 519 331 ¢ (22) A € 436 See also Dadal

ey Chardra v Debendra Nath (1933)
) Sugerdr Natl v Aml Clardra 37Cal W N 473 1451 © 892,

(1908) 14 Cal W N 65 51C 33 (33) A C 612

folk wang (1207) 17 Mad L.J 218 () (1929 561 A 363 33 Cal W N

supra  Sarat Chandra v Shyam 1150 119 T C 633 (29) A. PC

C1nd (1912) 39 Cal 6C3 141 C 269
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which was decided by the Privy Council eight months before the Amending
Act came mto force

After the amendment —The proviso added by the Amending Act 21 of
1929 expressly provides that an unregistered document affecting immov eable
property may, though not registered, be recerved 1n a swit for speaific per-
formance as evidence of the contract On this pownt therefore the Privy
Counctl cases of Hemanta Kumary and Skinner v Skanner must be treated
as overruled  In cases where there has been part performance by delivery
of possession sec 274, of the Specific Relief Act (also mserted by Act 21 of
1929) expressly provides that if possession has been given aud taken under an
aureement of leasc, then, although the agreement requires registration and
has not been registered, cither party may sue the other for speeific per-
formance As observed in the last paragraph 1t 13 curtous that as regards
suits for speafic performance the proviso 15 not ltmited to cases of part
performance

Damages.

Damages for breach of an unregistered agreement of lease —
The proviso to see 49 makes an exception only m the ease of smts for speafie
performance and 1n cases where there has been part performance of the
contract It follows therefore that an unregistered agreement of lease
creating a present demise cannot be recerved as evilence of the contract n
a st for damages for breach of the agrecement It was so held by the
Bombay High Court (1) Inthe Bombaj case, A agreed to grant a lease of ns
property to B B executed a wnting contaimng the terms of the lease and
sent 1t to A for his signature A did not sign the wnting ner return it
to B DBsued A for a decree that A should be ordered to lodge the document
for restration and do all such acts a3 may be necessary to obtam registration
thereof, that 1f necessary another similar document might be prepared and
regastered, and that i the alternative, 4 should be ordered to pay Rs 4,000
as damages Sargent, CJ, held that the document not being registered was
not admtsstble to prove the contract A sinular case arose 1» Madras (1)
In that case A agreed to grant a lease to B, but subequently dispossessed
B and refused to execute a lease B sued . for damages and a Full Bench
of the Madras High Court held that though the agreement was not registered
1t was admussible 1n evidence to prove the contriet The Madras High
Comrt has 1n subsequént cases {m) doubied the correctness of thas decwsion,
and the Lahore High Court has refused to follow 1t (1)

() Humuanv Jamsetp (1880) 9 Bom Swarunatha v Ramaswnms (1921)
63 44 Mad 399, 405 62 I¢ 354,
(0 Rajah of Tenkatyin v Narayanan (21) AN 72
(1894) 17 Mad 4.0 F B {n) Bahawal v 4mnk Sengh (1932) 142
(m) Narqganans Vuthiah Senias (1012) IC 424, (32 AL 655

33 Mad 63, 68, 8 IC 52,
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Compensation for use and occupation  \lthwough an unregstered
Traeaar v ol gl av vl nec of the conteact i a sunt for damages for
Tearhef b e teen ent tal v et the dofen lint s m posscsson under an
vitenternsd e the b mn 1o Inetted inavadened for the collateral
1 e fascertunr st an mt foomp asiton for use and occapation (o).

Diaalde transaction

Divisible transaction  If the trinsactim v diveable and one part
ean b Mt By anann osteralanstrumeont sl the other requires registra
1 the verrur ot nan bl s v denee of the part whieh does not
fequite £ avtrat v Bat the part whichos not ransterod must be collteral
anltcs d qundone upesthe part which ropuires resstration Ina VMadras
e {py Muttusarn Avvar Jown b The test there forcas whother the transac
ten exden ed byothe party ulir nsteument as snzle and ndmoasable, or
whethrr 1t roalls evedences 1o tr nsetions which cin be sovered from eacly
ethir the ene as oroatme and pod nt porsonil oblizition and the other
as meredy steen_thene ot by adding aon it o procecd agunst inunos eablo
properts - Butar <hwl] e romemberad that 1ts not cnough that there 15
an  h_ation 1o gy neum of moncy but that at s b neesary that the
ol Iz ation ol 1line anondepondent custence and b ne wu contin
peut or can htmnal on the browh of come oblication rlating to imoy eablc
Properts onoated by the <ame mstrununt for the continzency or the condition
and the obli_ stion would then be paets of one mdiviable transaetion

In the e of Vygraran Chctte x Subramaman Chettr {g) a prior mort
gaxce and 4 puisme mortopee entcred anto an agrecment (1) that their
mort,gizc nhts should stind on a footing of cqualits, and (2) that the
realizations ot the mortgiges should b equally divaded  Tlhe suit related
to the question of the moncss realizcd on the mortgages  The Privy Counel
#ard that an such 1 suit the document embodsing the agrcement, though
unti getered was admisable i oev wdence, but that 1t would have been mad
nussible an a =ut with refcrence to the transaction regulating the mortgage
nghts  Sinulach ina Bombay case (r) a subsequent contract between the
mortzagor and the mortgagee altered a mortgage of four immoveable pro
pertics for Re 1 23 000 to one of three prope rtresfor Rs 1,00,000 Thecontract
beinz unre mtired was madmissble as evidence of a transaction  affecting
the praperty mortgaged, but was admissible as evidence of a vanation of
the contract of mortgage which had the effect of discharging the mortgagor’s

surctses from lability

{) buun:m!h 3 Sgame (1011) 11 ‘ {7) (1920) 47 I \ 188, 43 Mad 660, 56
612

39 holulal «  Behanilil Te

(M2 137 1C 156, (329 AS 00 [ () Resharlal v Pratapaing (1932) 56

() Samlfayye v Cangipmn (1890) 131 Bom 101, 137 IC 564, (32
AMad 30% 311 AD 168
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Personal covenant in a mortgage bond.—An unregistered bond
whereby 2 person obliges himsclf to repay a loan of Rs 100 and upwards,
and at the same time mortgages hus immoy eable property as secuntv for such
pavment can be recerved m evidence 1n support of a claim to enforce the
money debt, though, being unregistered, 1t cannot be recerved 1n evidence
m a swit for sale or foreclosure The reason 1s that the personal covenant
m the bond 15 drvisible and severable from the clause by which the property
15 charged (s)  But where the transaction 1s indrisible, that 1s, the loan and
the mortgage cannot be separated, the bond cannot be recened m evidence
to prove the loan (¢) It 1s clear that where a bond does not contamn a
personal covenant at all, the mortgagee 15 not entitled even to a money
decree (1)

Thus 1 a usufructuary mortgage the nature and terms of the secunty
negatrve a personal liability, and if the deed were nadmussible for want of
registration as evidence of & mortgage, 1t would not support a stut to recoser
the money advanced

The decisions were to the same effect even under the Acts of 1864 and
1866 cxcept in the Madras High Court, though the words m the correspond-
g section of those Acts were, 1o mstrument required by sec 17 to bo
regmstered shall be recesved 1n evidence mn any envil proceeding, unless 1t
shall hate been registered”  The Courts other than the Madras High Court
held that those words ought not to be read n their widest sense, but only as
rendering the mortgage hond wmadmissible mn evidence for the purpose

of affecting the morigaged property (v}

On the other hand the Madras High

(s} Sheo Dial v Prag Dat (1881) 3
Al 229 (1 B), Jaddn 1
Bhaguat (1910) 7 Al L J 71,5
1C 519, Laclman Singhv hesn
(1882} 4 All 3 Anslto Lall v
Bono alee (1880) 5 Cal 611,
Ulfatunmissa v Hosmn  hhan
(1883) 9 Cal 520 [FB7], Gour
Clurn v Junnut Al (1882) 11
Cal L. It 166, Nerwdhars Roy v
Mt Brssessury (1897) 2 (al W N
511, Stry Seshathrt \  Sankara
(1873) 7Mad H C 296, Gudun v
Rapalae (1874) 7 Mad HC 348,
Jagappn v Latchapya (1882) 5
Nad 119, Gomap v Subbarayappa
(1892) 15 Mad 23, Sriramulu v
Chinne (1902) 20 3ad 396, 308,
Pulaka Veetd v  Thiruthipalls
(1909)32Mad 410 1TC 1, Tams
v Bani (1896) 20 Bom 503 557,
Syad Vahomed v Jasukh {1880}

Puny Rec ‘o 83, p 210,
Rhuddy  Lall N humy Lall
(1881) Punj Rec No 80, Prem
Singh v Vada Lal (1883) Pun)
Rec No 10, Basant Lal v Janahar
Swngh (1920) 7 Lah L J 3, 87
1C 609, ( 20) A L. 356, Hotsram
3 Daw Ymn (34) AR 196

(5) Vattongeney v  Raniaramn (1879)
4 Cal 83 [a case which turned on
the special language of the d cu
ment], Jasulhy Syad Mahomed
(1880) Pun) Rec o 39

() Sco Falteh Swngh v ian Singh
(183%) Tuny Tec No 13l

(1) LacTruput s Ui a (1869) 4 Beng
L L 18 [FBJ, Tularam
Rhandops (1869) 6 Bom H €
O C 133, Sangappa v Baseppa
{1870y 7 Bom H € & C 1,
Serta \  Jugurnath (1860) 4
1gra 170
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Cort 1ol that thow worde rendored the mortzage boud madmissible also
£ the parpose of g rovine the debt (i)

Where an unrcstered mortgazm bond contains a personal covenant
1o rpav the Dan ccenesd by the mortzage the mortgagee 15 entitled
to reeaver the Dhan with antercst whether at v ample or  compound

Moerenr,
Bl sstentum

texecutes a mortgaze Lond to B whoreby he agreos to pay to B wathin
1eilent by o [ wath ntorost and mortgages lus immove
alle property to eecure the loan It s further agreed that of L1 fails to pay
tVe baan wathon 12 monthe 2 <hentd be at W eres to sl the property and pay
T w1 the mortgae debt out of the ner sale proceeds The mortgage bond
ret pgstered ffulstoropn thelom B o recover the amount
«f the Jomn winth interest ar d for <ale of the mortgazed property The hond,
thar b unreaatered ein b reeoned o ovidence for proving the debt, but
nat for enforemy the sceunts by o sale of the properts  The Court may
thercfore pacs a mones decrie azunst .1 bt not a deerer for sale

2 nenths e

Suit by purchaser for refund of purchase-money.—\ deed of
#le conaists of two parts pamely an acknowludgment of the receipt of
the purchase money, anl a convevanas of the propats The deed, though
unrcgetered 1« adiisable i (vidence as an acknowfedgment of the receipt
of the purchasc moncy, thousl it 1 not admnsable to establish a title to the
1 (xccutes a deed of ke of hus immon eable property to B for

1 m]n (1}
B sues .1 to recover the Rs 500

5 D) L refuses to regster the decd
The deed though unrcastercd can be rceaved m evidence to prove the
receipt of the R« 51 by .1 The deed may he used for the above purpase
«venaf I claimed a charge on the property and sued to hase the property
~old for pasment of the Rs 500 J31s entitled to the charge though the deed
1 not regstercd  The charge 1s a statutory charge created by the Transfer
of Property Act, 1882, see 53 (6) (b} The same prmeiple apples where an
unpayd sendor who has transferred property by an unregistered deed, and
put the purchaser 1n possession, sechs to recover the price from the purchaser
and claims a charge upon the property for the unpaid purchase money (y).
Sec note * Equitalle charge " at p 41

() 4rh 23 Dl ang R (1869 4 Mad (1912) 35 Bom 138, 441, 12 1¢
C 38, Awame Lhetty s 362

umm,um 00D 40 Mad 84T, | () (1912) %o Bom 438, 12 1€ 362

98 1C 833, was deaded on the supra, Varchand v Rumes (1803)

apvc1al facts of the case 18 Bom 48 See Transfer of

(z} At Perslad v Unnegoorna (1869) Property  Act, 1882, sec %

12 W 435, Sambhu v Mama ()
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Indwisible transaction,

Indivisible transaction,—Where a transaction 1s mdivisible, and
the registration of the document evidencing 1t 1s compulsory under sec 17,
the d t 18 not ad ble m enid even to prove the personal
liability of the defend 1f not duly tered (z) This le 15 1llus-
trated by the cases cited below

Specific performance of a covenant contained in an unregistered
document —Where a smt 15 brouvht for speaific performance of a covenant
d 1 an 1 which requires registration, and the
covenant cannot be separated from the transaction relating to the immoz eable
property comprised n the document, the document 1 not adnussible m
evidence to establish the nght to speafic performance (¢)  The proviso to
sec 49 allows an unregtstered document to be used as cvidence of 2 contract
1 a swt for specific performance It 18 submitted that this does not apply
to a covenant which 18 4 term of the deed, but only to the executory contract
of which the document purports to be the executed contract or deed The
case of Sambayya s Gangayya which 1s the subject of the following illustration
15 beheved to be still good law

Illustration

A lets his house to B for a pentod of three years The lease 1s not
registered  The lease contans a covenant on the part of B that if he fails
to keep the house in good repar, he should purchase the house for a speaified
sum B fails to keep the house m good repair 4 sues B for speafic per-
formance of the covenant requining B to purchase the house  The document,
not being regstered, 1s not admissible 1n evidence either to prove the lease
for threc years or the stipulation for the purchase The covenant sought to
be enforced being a contract depending on the lease, and the latter being
mvalid for waut of remstration, the former must also fal Sambayya v
Gangayya (1890) 13 Mad 508

If 2 compromise decree embodying a lease 15 wadmusaible for want of
Tegistration 1t cannot be uscd to prove & charge for rent, for that 1s a term
of the Jease (b)

Damages for breach of a covenant contamned in an unregis
tered document,~VWhere a st 15 brousht for damages for breach of
a covenant contaimed ym 3n unregstered document which requires

(2} Ansto Loll v Lonamalee (1880) 5 Mad 308
Cal 611, Tlakur Das v Fatte | (5) Sachinlra Mohan v Rampash (1932)
Rhan (1880) Puny Tec No 60 11 Pat 93, 136 IC 34, (32)

(@) Sambayse s Gangayya (1890) 13 AD 97
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roweration anl the anenant eannoe be sparated from the transaction
relving to thean tiweat e property comprised 1 the document, the docn.
T ertcannot be recvivadan evt lenee to sapport the chum for damages (¢}

Hinets st ns

(1) fevertesadoace of 1y lichas of land for 4 pentod of three years to
Iataretof By % per bioho per annom The Jowse contans a stipelation
that af Lf fuls to detiver ans portian of the Tidd he should pay damages at
the rate (f Be 40 quriicha The lawonnt neastered U fuls to deliver
Dottt of the 1T dughae B orues 1 torecover e 300 as damages Here the
Teaarzefthe Il Loarnot b weparated from £~ persomil bty for damages,
avd the Jeaer canret du recenvesl e cvidence oven of Ls personal Inbility
Tie contract 1« < aud wncdivable for the dunages arc to be estimated
according to the arou of Ll undihnerad, and this cannot be deternuned
exeept from e deed wteelf  Martin v Nheo Bane (1552) £ A1 232

() .fexecutes 3] 1w of his land to B for 9 vears The luase contams
a rtipulation that of 2 should incur any loss 1o consequence of disputes
teltinz to the land botween [ and b redatons 1 should indemmis B for the
Tos  Two vearsafter the date of the lease €, ardation of .f obtams a decree
a2amst L amd B for posees gon of the Jand with muosne profits, and B s dis
possessisd of the Tand B alo pavs the mesne profits to € B then sues /f
to reeover Be 360 undor the mdemsmes clause contained 1 the lease  The
Jeave 1 not admpeble i cudenes to prove even J1's prrsonal habihty to
mdemmfs B The ndemmity clruse cannot be separated from the lease
atelf, ws the 1o must necesanh be looked at to determine whether the
defondant hasoncurred lndabity under it Gurunath v Chenbasappa (1894)

15 Bom 715

3) A evicutes o deed of comveyance of Ins immoy eable property for
te D00 to B The dicd contains o covenant for title, that 1s, a stipulation
on the part of .1 that he s ontitld to comvey the property  The deed 13
not reatercd It turns out that 4 had no mterest 1 the property at the
date of sale, with the rewltthat B 15 dispossessed of the property B sues A
for damages for breach of the covenant  The deed cannot be recerved ag
evidinee of the covenant  The reason s that the evidence of the cotenant
15 contasned 1n the deal sl and the effect of the covenant cannot be pot
at without Joo) ing «t the portion of the deed wluch contams the mant of the
property  Reyu Bulu x Krishnarav (1878) 2 Bom 274, 285 287, with facts
thightly alterod

() Martn v Shea Pem (1882) 4 Al v Chenbasappa (1894) 18 Bom
232 Venkatruyadu s Laps Redls 745, Bau Balu 5  Arsknsras
(184 8 Mad 82, (urunath {1878) 2 Bom 273 283 247
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mmmoveable properties allotted to him under the deed (p) But though
a document which requires registration 1s not registered, oral evidence 1s
admissible to prove facts which do not constitute the ferms of the docu
ment Thus the fact of partition may be proved by oral evidence, although
the deed embodying the terms of partition cannot be proved for want of
registration (g) The prncple 15 that the fact of the existence of a
partrcular relationship may be shown by oral evidence, though the terms
which govern such relationship appear to be in writing  Thus a tenancy may
be proved by oral evidence, though there 1s a lease which 15 unregistered (r)
Similarly where a tenancy 1s admutted, the nature of the tenancy, eg,
whether the rent 1s liable to enhancement, may be proved without putting
the lease 1n evidence (s) But rent reserved by an unregistered lease
cannot be proved by oral evidence, for 1t 1s a ferm of the lease (I} A
landlord therefore, under an unregistered lease, to whom rent 1s due,
cannot recoter the rent payable under the lease, he 13 entitled to recover
only as for use and occupation (1), but he may use the unregistered lease for
the collateral purpose of ascertaming the fair amount of compensation for
use and occupation () In Calcutta 1t has been held that where a lease
1s executed, but not regstered as required under sec 107 of the Transfer
of Property Act, oral evidence 1s admissible to prove the rent agreed upon
by the parttes (), but a different view has been taken in Madras (z) See
notes to sec 17 (1) (d), Vamation of lease,” on p 72 above

Where an instrument requred by sec 17 to be registered 13 destroyed
by fire or otherwise before the expiry of the period allowed for registration,
secondary evidence of 1ts contents 1s admissible mn a sutt for a declaratton of
the transferee s title to the property and to compel the transferor to execute

(p) hackubar v Arshnaba (1877) 2 280, 286, 46 I.A 279, 282, 53
Bom 633 1C 522

(q) Chhotalal v Bar Mokakore (1017) | () Awgusten v Challis (1847) 1 Ex
41 Bom 460,401C 83, Munna 279, Chhote  Lal + Bar
Lal v Marayan (1933) 144 L.C. Mahakore (1917) 41 Bom 466,
312, (33) AN 270 See notes 472,401C 83
to see 17 (1) (b), “Change of | (x) Ramchandra \ Tama (1912) 36
status,” onp 50 above Bom 500, 503, 15 IC 830,

(1} Banka Befary v Ras Chandra Puroma v Proftad (1668} 12
(1909) 14 Cal W. N 141,21C WTR 289
202, TVenkatagirr Zamindaer v | (1) Swemnathe 1 Swrgams  (1911)
Righava (1886) 9 Mad 142, 144, 1 IC 23, Aodulalx DBehanlal
dissentng  from  Mangals . (1932)137 1 C 136,('32) A § 60
Paman (1884) 7 Mad 226, 231, | (u) Awmeer AL v Yakub Ah (1914) 41
Ameer Al v, Yakub Al (1914) Cal 347, 25 IC 509, Sarat
41Cal 347,25 TC 509, Chawahs Chandre v Sm Saranyiny (1922
Subamma v Tuluru (1915) 28 27 C W. N 807, 1 IC 257,
Mad L.J 361, 271C 804 (24 A.C 135

(9 Port Canming Land Improvement | (z) Chatali Subimma s Tukuru (1915)
Co v hatyams (1019) 47 Cal 28 Mad L J 361,27 1C 804
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another mstrument  The words  “unless it has been registered ™ at the
end of the <cchion apply to instruments which are capable of bemng
presented for registration within the tune allowed by the Act and are left
untegtered {y)

It has Leen held in <ome cases that where a document remains unregis
tered, not throuzh any fault of the trinsferce of the property, but from the
fraudulent conduct of the transferor, oral evudence 15 admiable to prove the
transfer (z), but thewe decrsions seem to be of doubtful authonts ()

Transfer valid by delivery of possession.—In the case of 2 <ale of
property of value not excecding s 100 the transretion may he validly effected
by delivery of poscession without a deed of sale  But if a deed of =ale s
executed 1t would require registration under » 51 of the Transfer of Property
Act If the transaction 1~ valdly dffected by delivery of possesston 1t would
not be rendered nugatory by the execution of an unregistered writing  The
wnting 1n such a ca<e does not operate as a deed to confer title but 1s merely
evidentiary of the nature and tetms of the transaction ()  The same applies
to o lease for a term not exceeding one year (¢) Srmilarly a transfer of a
nght of readence to a wife 1 consideration of Ler giving her consent (as
required by the caste custom) to her husband marrving a second wife, 18
neither a sale nor a gift and can be made orally so that the transfer 1 not
invalidated by the execution of an unregistered deed (d)

Part Performance

Part performance (€) —The equitable dactrme of part performance
has recerved statutorsy recogmition m sec 53\ of the Transfer of Property
Act and sec 27\ of the Specific Relief Act Both these sections were
nserted by amending Acts of 1929

The equity of part performance sn Englind 1s designed to prevent the
Statute of Frauds from bang made an instrument of fraud  The statute
prevented evidence hung given of any contract concerning land unless 1t
was reduced to wntimng but 1f the contract had been partly performed by
delivery of possession parole evidence was adimtted of the contract mspite

() Sywbiay Vawar t (In)) 5 Mad | () Granaprakasan Pillas v ba (1931)

HoC 127 667Mad 1 J 203 1301 C 621,
(2) Weer fleldly lleen v Chovdlry (3 A VI 352
Aldool Suttar (1868) 9 W L | (0 Buo Mam v Yagwlad (1932) 34
DI 53 Negypa v Deu Bom LR 1317, 401 C 745
(1800) 14 Mad s> (3204 B 602
(@) ¢f I sd Sugh v Rossin Lal | (¢) 1or an exhaustive exp wition of
(12 22 A0 L J 241 BT C tle ommn and nature of this
25 (204 A 373 equity the reader 1s referred to
(b)  Sherkk Jurian v Vol nnmad (1917) the notes on & 531 in Mullas

21 Cal W N 49 4L T O T Transfer of Property Act
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1mmoycable properties allotted to lum under the deed (p)  But though
a document which requrres registration 1s not regstered, oral evidence 13
admussible to prove facts which do not constitute the ferms of the docu
ment Thus the fact of partition may be proved by oral evidence, although
the deed embodying the terms of partition cannot be proved for want of
registration (q) The principle 13 that the fact of the existence of a
particular relationship may be shown by oral evidence, though the terms
which goy ern such relationship appear to be i wnting  Thus 2 tenancy may
be proved by oral evidence though there 15 a lease which 15 unregistered (r)
Simttarly where a tenancy 13 admitted the nature of the tenancy, eg,
whether the rent 13 hable to enhancement, may be proved without putting
the lease wmn ewvidence (s} But rent reserved by an unregistered lease
cannot be proved by oral evidence foritis a ferm of the lease (1) A
landlord therefore under an unregistered lease, to whom rent 13 due,
cannot recover the rent pavable under the lease, he 1s entitled to recover
only as for use and cccupation (x) but he may use the unregistered lease for
the collateral purpose of ascertamning the farr amount of compensation for
use and occupation (») In Calcutta 1t has been held that where a lease
15 executed but not registered as required under sec 107 of the Transfer
of Property Act oral evidence 15 admissible to prove the rent agreed upon
by the parties (#) but 2 different view has been taken in Madras (z} See
notes to see 17 (1) (d) Vamation of lease on p 72 above

Where an instrument required by sec 17 to be regstered 1s destroyed
by fire or othermise before the expiry of the pertod allowed for registration,
secondary evidence of its contents 13 admusaible 1n a smt for a declaration of
the transferee s title to the property and to compel the transferor to execute

(p) Rachubas v hrnshrabi (1877) 2 280 9236 46 IA 279, 282 53
Bom 635 1c 52

(9) Chlotalal v Ba Malakore (1017) | (1) Augustiens Challis (1847) 1 Ex
41 Bom 466 401C 83 Juma 219 Chhota Lol \ Bu
Lal v Naraym (1933) 14 1C Jlakalore (1917) 41 Bom 466
312 (33) AN 270 See notes 472 401C 83
to see 17 (1) {b), Change of | (v} Ranchandra s Tama (1912) 30
status  onp 50 above Bom 500 503 15 1C 830

) Bk Betary v Rar Chandra Purome v Proflat (189 12
(190) 14 Cal W N 41 21C WR 289
202 Tenkataprn Zuoundar v | (1) Swaminathe v Siagm e (1911
Riglara (1836) 9 Mad 142 144 111C 23 hodulel v Behariial
dissenting  from  Vangah . (1932)137 I C 136 {3”) A.S 60
Paman (1881} 7 Mad 226 231 | (x) Ameer Al v Jakub Al (1914) 41
Arvieer Al v Yakub 4l (1914) Cl 347, 25 1C 500  Sarat
41 Cal 347 201C 500, Clmals Chandra v 8  Saranyim (1922
Subamma v Trylure (1915) 28 27 C W N 897, 79 IC 227,
Mad. L J 161,271C 804 (29 A.C 13>

() Port Canming Land Improrement | (2) Claals Subtima v Tukure (1915)
Co v Ratyane (1919) 47 Cal a3 Mad 1 J 361,27 I1C 804
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another mstrument  The words  unlessat has been registered 1t the
end of the section applv to nstruments wlich are capable of bemg
pre ented for regmstration within the time allowed by the Act and are left
unregrtered (y)

It has been held i <ome caces that where 2 document remains unregs
tered not throush anv fault of the transferec of the property but from the
fraudulent conduct of the transferor, oral evidence 15 wdniswble to prose the
transfer (z) but these dect 10ns scem to be of doubtful authonty (@)

Transfer valid by delivery of possession —In the case of a «ale of
property of value not exeeeding Re 100 the trancaction may be valudly effected
by delivery of posses ion without a deed of sale  But if a deed of <ale 18
executed 1t would require registration under « 51 of the Transfer of Property
Act M the transaction 1s validly effected by deliversy of possession 1t would
not be rendered nugatory by the execution of an unremstered wnting  The
wnting 1n such a case does not operate as a deed to confer title but 15 merely
evidentiary of the nature and terms of the transiction () The same apples
to a lease for a term not exceeding one vear (¢) Similarly a transfer of 2
nght of reudence to a wife in constderation of her gning ler consent (as
required by the caste custom) to her husband marrying a second wife, 15
netther a sale nor a gift and can be made orallv so that the transfer i3 not
msahidated by the executton of an unregistered deed (d)

Part Performance

Part performance () —The equitable doctrne of part performance
has recerved statutory recognition n sec 531 of the Transfer of Property
Act and sec 27A of the Specific Relief Act Both these sections were
mserted by amending Acts of 1929

The equity of part performance 1n England 15 designed to prevent the
Statute of Trauds from being made an instrument of fraud The statute
prevented evidence hemg given of any contract concerming land unless 1t
was reduced to wniting bus 1f the contract had been partly performed by
delivery of possession parole evilence was admutted of the contract imnspite

() Nsallas Fiaa(180) 8Mad | () Gnanaprakasan Pdlar v Va (1931)

H (123 127 661ad L J 203 1301 C 621,
(2) Meer Held llee \ (Fo diry (31) A M 350
tbdoal Sdttar (1868) 0 W L | (D) Bur Mam  Maga lal (1932) 34
31 3 Nagappe v Dew Bom L R 1317 401 C 740
{(18)0) 14 Ma) o (32)A B 602
() ¢f Isd S jJ v Rodan Lal | (&) Tor an exhaustive evpositinn of
(1924) 22 Al L T 211 81 C the ommn and nature of this
200 (20 A A IT3 equity the reader 13 Teferred to
&) Sekh Junm v Mol on rad (1917) the notes on s 534 1n Mullas

2t W N UIC 7O Transfer of Property Act
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of the Statute of Frauds This was because 1t was inequrtable for a party
to a contract to set up a want of formality m the contract after he had allowed
the other party to act upon it (f)

This equity had been applied 1n India 1n the case of contracts which
had been acted upon by transfer of possession but which could not be proved
for want of registration  Thus m Puchha Lelv Kuny Behar: Lal (g), a case
decided 1n 1913 A sold land to B for Rs 500 Possession of the property
was given to B but the sale deed was not registered A then sold the land
to C by registered conveyance C sued B for possession of the property.
Jenkimns C J, treated the unregistered sale deed as evidence of a contract
of sale and held that, as a suit for spectfic performance was not time barred,
B s possession under the contract created an equity which protected B agamnst
dispossession This was the equity m Walsh v Lonsdale (k) applicable to
provable contracts of which specific performance 1s not time barred  In 1914
BMakomed Musa v Aghore Kumar (1) was decided by the Py Counail A
suit to enforce a mortgage was compromised on terms by which the equity
of redemption was estingmshed and the properties divided between the
mortgagors and the mortgagees The razinama was not registered and after
1t had been acted on for many years the mortgagors sued for redemption
treating the razinama as mvalid  Lord Shaw referred to the doctrine of part
performance and held that the defect i the razinama had been supplied
by the actmgs of the parties and dismissed the suit This was the equity
1 Maldison v Alderson (§) which 1s apphicable to a contract not admissible
m evidence and 15 irrespective of the Tight of speaific performance  The next
case of importance was that of Sanpb Chandra~ Santosh (1) decided 1 1922
The st was for specific performance of an unregistered agreement of lease for
fiveyears which ought to have been registered as it created a present demise
There was no other evidence of the contract except the lease and Rankin,
C J, refused to treat the unregistered lease as evidence of a contract to lease
The learned Chief Justice distingwished Makomed Musa’s case on the ground
that 1n that case there was independent evidence of the agreement which had
been put before the Court 1 the form of a razinama

In 1929 the Legislature gave statutory recogmitton to the doctrne of
part performance 1n s 274 of the Specific Relief Act and i & 53A of the
Transfer of Property Act By virtue of these enactments part performance
13 1o longer an equity but a statutory mght

{f) Maldison s Alderson (1883) 8 App | (1) (19141 42T A 1, 42 Cal 801, 28
Cas 467, Chapronere v Lambert 1C 930
(1917) 2 Ch. 356 () (1883 8 App Cas 467

@ (wsl?{) 18CL B X 415,901 C | 1 oseca 07, 60 T € 8eT
v '

A C 436
() (188021 Ch. D 9 =
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S. 27A of the Specific Rehef Act.—Thi~ <cction inverted in the S, 49
s« Speafic Relief Act by the amending vet 21 of 1929 13 as follows —
¢ Rulbyect to the provicions of this Chapter, where a contract to lease
mmmoseible properts 1s made mn wonting signed by the parties

thercto or an therr behnlf, either party may, notwithstanding

that the contract thouzh rcquired to be registered, has not been

registered sue the other for specific performance of the contract

if,

(a} where spectfic putformance 15 climed by the lessor, he has
delivcred possession of the property to the lessee m part per
formance of the contract, and

(b) where speeific prrformanee i~ elumed by the lessee, he has, in
part performance of the contract tahen powsesston of the
properts  or  bang alrady i possession, continues m
posstsion 1 part performance of the contract nd has done
some act 1w furtherance of the contrict

Provided that nothing i this scetion shall affect the nghts of a
tranvferee for consuleration who has no notiee of the contract or of
the part performance thereof

This «ection applics to contracts of Joase exccuted after the first
day of \pnl 1930

Under thrs section when possession has beun gnen or taken or 18 hdd
under 4 contract of lease cither party may sue the otler for specific
performance of the agreement, although it has not been regstered, and
althoush st <hould have been reqistered  The section 1mplies that the un
re astered writing may be used as estdence of the contract and that 1s expressly
«nacted 1n the proviso to s 49 of this \et These enactments thereforc
supcrsede the decision in Sanyh Chandie v Santosh (1)

8 53A of the Transfer of Property Act —Thissection was mserted

m the Transfer of Property Act by the amending Act 20 of 1929 and 13 as

follows —

“Where any person contracts to transfer for consideration any
immoveable property by wnting signed by lum or on hus behalf
from which the terms necessary to constitute the transfer can be
ascertained with reasonable certainty,

amf] the transfuree has, 1n part performance of the contract, taken
possession of the property or any part thereof, or the transferee,
bemg already m 7 m m part
performance of the contract nn(l has done somc act 10 furtherance
of the contract,
(1) (1922) 49 Cal 507,60 1 887 (22) A C 430
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and the transferee has performed or 1s willing to perform his part of
the contract,

then, hstanding that the contract, though required to be
regstered, has not been registered, or, where there 1s an instru
ment of transfer, that the transfer has not been completed 1n the
manner prescribed therefor by the law for the tume being 1n force,
the transferor or any person claiming under hum shall be
debarred from enforcing agamst the transferee and persons
claiming under lum any right 1 respect of the property of which
the transferee has taken or continued 1 possession, other than a
right expressly provided by the terms of the contract

Provided that nothing m this section shall affect the mghts of a
transferee for consideration who has no notice of the contract or of
the part performance thereof

This section confers a right which 15 available only as a defence and
enables a defendant to resist disp 1f he holds under an unregistered
contract or deed The section 15 limited to cases where the contract 1s in
writing but 18 not limited to cases where the right to sue for speaific per
formance s available Jenhins,C J,1n Puchha Lal scase followed the equity
1 Walsh v Lonsdole and based lus decision on the ground that the defendant
still had a mght to sue for specific performance But m Venkatesh v
Malappa () Macleod, C J, allowed a defendant to resist disp after
a swit for specific performance would have been time barred The section
therefore follows Venkatesh v Malrppa and goes beyond the equty
Walsh v Lonsdale

The proviso giveseffect to the defence of part performance under sec 53A
by alloming a writing which would otherwmise be inadmisstble for want of
regstration to be used as evadence of part performance, 2 ¢, to be used to
prove not only the contract but also acts done n part performance of the
contract

Anff v Jadunath (n) —This case was deaxded by the Privy Council
after the Indian Lemslature had followed Makomed Musa’s case and enacted
the amendments in the Spearfic Relief Act, the Transfer of Property Act,
and the proviso to section 49 of the Registration Act Anff agreed orally
to grant Jadunath a permanent lease  Jadunath went mto possession but
no lease nas executed or registered  Five years Jater Anff refused to grant
a lease and sued to evict Jadunath as a monthly tenant The High Court
of Calcutta following Mahomed Musa’s case held that Jadunath was protected
by the equity of part performance and dismssed the smt  The Privy Council

(m) (1922)46Bom 722,66 1 C 868, | (n) (1931) 58 LA 901, 58 Cal 1235,
(2)A. B9 131 1C. 762 ('31) A PC 79
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on appeal reversed this dectsion observing that the references to part per
formance in Makomed Musa 8 ease were merely obtter dicta  Their Lordships
held that as Jadunath had allowed s night to enforce spearfic performance
of the agreement of lease to become time barred he could not resist eviction
Their Lord-lups also said that as a petmanent lease can only be made by
registered instrument the doctrine of part performance cannot be appled
50 a« to override the express provisions of a statute This case does not
fall within the <cope of sce 53\ as the agrcement was not m wrting and the
<mtwas of 1925 whereas see 53\ did not come 1nto force until the Ist Apnl
1933 The importance of the case hes however 1n the observation of Lord
Rucsscll of Killonen that equity cannot confer upon a person a ight which the
statute enacts can onls be conferred by a remistered instrument  With
reference to this entict m 1t must be admtted that the Statute of Frauds
has a different operation to the Registration dct  Under the Statute of Frauds
the unwntten contract 13 neither voud norvoidable 1t 1s only unenforceable
Under the Registration Act an unregistercd agreement mnay be invald for
want of remstration  The doctrme of part performance when applied
1o the Statute of Frauds docs not valdate what would otherwise be invald,
but 1t does have that effect when applied to the Registration Act For
instaoce, & lessee 1n possession under an agreement of lease mvahd for want
of registration 1s tn as strong a position as a lessee under a regstered lease
He cannot be dispossessed even though there 18 no other evidence of the
than the d demise and even though a swit for speafic
performance 15 barred The Legslature 1n applying the doctrne of part
performance to the Regmstration Act has undoubtedly sanctioned what
Sir George Lowndes 1n Skinner v Shinner (o) called an evasion of the Act

MISCELLANEOUS

Fraud —See notes to sec 23, “ D
owing to fraud of executant, onp 127 above

Loss or destruction of document before registration.—Where
a deed of transfer, e g, a deed of sale of immoveable property for more than
Rs 100 13 lost or destroyed withn the trme allowed for the regstration
thereof, the purchaser may bnng a suit agamst the vendor to compel the
executton and registration of o fresh deed And if, after the execution of
the lost deed, the vendor sells the property by a regmstercd deed and delivers
possession thereof to another who has notice of the sale to the first purchaser,
the latter 13 entitled, as agamst the subsequent purchaser, to a decree for
possession of the property (p) See notes,  Oral evidence,” on p 189 above.
(o) (1929) 56 LA, 363 33 Cal WN 20 Mad. 250 [loss], Nynakka v
1150, 1191 C 633 ("29) ATC 269 Favana (1869) 6 Mad H. C 123

(r) Mallappa v Ramaly ghachs (1897) [destruction]

S.49
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Unregistered document to contradict witness —A document
which Tequires registration, but 15 not registered cannot be recened n
evidence even for the purpose of contradicting a witness that he had previous
ly made a statement 1nconsistent with hus deposition 4 and B execute 1
deed of partitton The deed requires registration but 15 not registered
A sues B on the deed B deposes that he had never made a statement
admittme s nght to the property clmmed  The deed 1s not admissible
1 evdence even for the purpose of contradicting B otherwise the deed
mught be got an by the simple deviee of asking 2 question about the same
matter (g}

Unregistered lease and swit for rent —See notes,  Oral evidence,”
onp 189 abore

Registration prevented by frand of executing party —See
notes  Qral evidence, on p 189 above

CL (b)—“CONFER ANY POWER TO ADOPT.”

“ Confer any power to adopt' —1 document which requires to be
registered 1 order to confer a power to adopt may though unregistered,
be used for a collateral purpose which does not require regstration {r)
See sec 17 (3) above

50, (1) Esery document of the kinds mentioned 1n clauses
ot el (a) (b) {(c) and (d) of section 17 sub sec-
documents relamg 1o £10n (1) and clruses (a) and (b) of section 18,
land o tale dffect shall 1f duly regmistered tahe effect as
ot ot "Ml regaids the property comprised therein,
agamst evcry unregistered document 1e
latmg to the same property, and not being a decree or
order whether such wnregistered document be of the same
nature as the registered document or not

(2) Nothing m sub section (1) applies to leases exempted
under the proviso to sub section (1) of section 17 or to any
document mentioned 1n sub section (2) of the same section,
or to any registered document which had not prionty under
the law 1n force at the commencement of this Act

Lrplanation —In cises where Act No XVI of 1864 or
the Indian Registration Act, 1866, was n force n the place
and at the time 1n and at which such unregistered document
was executed, “ unregstered "’ means not regstered according

(@) Sakharam Mndan RKnshnap | (1) Bocheo v Rhushaldas (1902) 4
(1881) 5 Bom 232 236 | Bom I R 883
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to such MAct and, where the document 1s executed after the
first day of July, 1871, not registered under the Indian
Registration Act 1871 or the Indian Registration Act, 1877,
or this Act

The commentary on this arction 14 diveded under the followmz mun
healoin Beatel in lange atalies

1 Eurher enactnunts » Fraud as affccting prionty

2 Pnonty of remstered over o

Subsequent regwstered docu
unregists red documents

ment obtamed pradente lite

3 Notice of prior unronstored -
document 7T Whether  reestratton 15

notice
1 Whether possission 1% equ

vilent to natice

% Fulure «f conuderation

Larlier Dnactments

Corresponding sections of the earlier Acts e scc J0 of Act
3 of 1877, Act & of 1871 and \ct 20 of 1866 and sec 6% of Act 16 of 1804
fee abo scc 6 of Bombay Regulition 4 of 1802, Madras Regulation 17 of
1802 and Bcngzal Regulaton 36 of 1793, aho see 6 of Bombay Regulation
9 of 1827 also Act 1 of 1843 and Act 19 of 1843  All these sections are
set forth below

Bombay Regulation 4 of 1802, Madras Regulation 17 of 1802
and Bengal Regulation 36 of 1793, sec. 6 —bdec 6 of the Bomby
Regulations wluch 19 1n almost the same terms as sec 6 of the Madras and
Bengal Regulations ran as follows —

Fit Eaery deed of sale or gft of the desenption specified 1n
Clause 2nd Section I1I that may be exccuted on or after the ’ ( dates grven
m Section IV, for the respective Presidencies) ““ and a memonal of which
shall be duly registored according to tlus Regulation, shall, provided ity
authentraty he established to the satufaction of the Court, wxaldate any
other deed of sale or gift for the same property, executed subsequent
to the sard date which may not Lave been registered, and whether such second
or other deed shall hasve been executed prior or pubsequent to the registered
deed ™

* Seconl —Lvery deed of mortgage, of the descniption specified 1n
Clause 3rd, Section III, that shall have been or shall be regstered, 1 pur
suance of the requiuitron mn Scction X1V, (Bombay) Regulation 1, 1800 (i
Bengal according to Bengal Regulatton XXXVI of 1793, Section III, and
cxeented on and after the 1st January 1796, in Madras after the Ist January

5.50
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1805),  and provided 1ts anthenticity be established to the satisfaction of the
Court, shall be satisfied 1n preference to any other mortgage on the same
property executed subsequent to the said date, which may not bave been
registered, and whether such second or other mortgage shall have been
executed prior o subsequent to the registered mortgage

¢ Thurd —1t being the object, however, of the rules m the two Preceding
clauses, to prevent persons bewng defrauded by purchasing, or Tecewving
1 gift, or taking 1n mortgage, real propertv which may have been before
sold grven, or mortgaged, and as persons can never suffer such imposition
when they are appuised of the presious transfer or mortgage of the property,
1t 15 to be understood that 1f any person shall purchase, recerve mn gft, or
take m mortgage, any real property, knowing such property to have been
previously sold, given or mortgaged to any other person, and that the deed
of sale, mit, or mortgage, has not been registered, and shall register s
own deed, 1n such case the deed of sale mft or mortgage of such subsequent
purchaser, donee or mortgagee which may have been registered, shall not,
from the regstry of it mvaldate, or be discharged m preference to the
unregistered deed of sale gift or mortgage, first cxecuted, prosided the
authenticaty of the latter be established to the satisfaction of the Court”

Bombay Regulation 9 of 1827, sec 6 (1) ~Sec 6 (1) of Bombay
Regulation 9 of 1827 1an as follows —

Dvery deed or other wrtting transfernng or mortgaging 1mmoveable
property situated within the zillah, if repistered i the register of title deeds,
shall, without regard to the date of evecution, if proved to be vahd be
preferred to and satisfied before any deed of the nature of those specified 1n
section III, Clause Furst, either subsequently regstered or not regstered at
all, but the preference shall extend only to the immoveable property thereby
transferred or mortgaged, provided, howeser, that if any person shall
purchase, receive i gft, or take in mortgage 1mmoveable property, Anowing
such property to have been previously sold, given, or mortgaged to any other
person, and that the deed of sale, mit, or mortgage has not been regstered,
and shall register hus own deed, 1n such o case the regstered deed shall not,
Srom the Tepetty of 3, be entitled 4o prefetence over fue woremstered deed,
1f proved to be authentic

Act 1 of 1843 —The following 1s the text of Act 1 of 1843 —

* Whercas the Remistry Laws now wn foree 1n the respectne Mofussils
of Bengal, Madras and Bombay, provide that regstered conveyances and
other mstruments affcoting Titles to land and other interests therem shall
not take precedence of d convey and mstruments 1o cases
where the party remstenng shall have known of the exstence of such
unregistered conveyances or other instruments  And whereay o complicated
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svetem of law liaeancen out of the construction which 1< to be gnen to the
provicions reganding the hnowledge of parties or notice had by them 1n such
c1ees And whereas much perjury has been commutted 1n 1 estigations
touelung the fact of such notice or hnowledge and much of the time of the
Courts has bevn occupied with <uch imvestigations  And whereas, m conse-
quence of forgeries, perjuntes fraudulont concealments and other peactices,
no per~on prarchaaung or adi wncmg money on the Sceunty of Land ean safely
el on tle comy evances or other mstruments aflceting the title to suclt land
ar o*her mterest theran affording by meins of ther being remstered, a
Secunty agamet convavancds or mstruments Tang sct up, as of previous
date, by unr nstered clumants

It 19 her bs enactend that all protasions contuned 1 any Regulation
r Renuhtians «f the Binssl Madris or Bombw Codes, fouching  such
Irowledje or 1ener as aforcsasd or preswons unredstered convesanees, or
mnstruments affecting titdes to lind or other nterests theran  skall be 1epealed
from the first dav f My nent  and evers omveyancee or other instrument
affecting tith to land or any intcrest 1 the ~une authorized by those Codes
respeetin ddy, to be sumstored <l <o far as rozards any Jands to which the
came rclate, be vord as agunst any person dummg under 1wy subsequent
comvesanec of «theranstrument duly renstered unless the prior convesance
or anstrument chall have beon daly roastored before the regstration of the
subsequent convavanee of anstrument  any allopd rotice or knouledge of
such pri v conteyaree or untranent voteith tanding - Provaded alwavs that
this Act <hall not be construed to extend to any convesance or other mstru-
ment mdo Lefore the first dav of May next ™

See notes under the mun head, © History of the seetion  on p 202
below

Art190f1843  Secs 1and 2of the Act ran as follows —

“Wlhreas doubts have arisen as to the true meaning and construction
of Act No 1 of 1813

1 Itis herchy enacted, that the saxd Act 1s repealed, exeept m so far
#3 1% Yepeals all provisions tontmned m amy Regalation or Regulwtons of
the Bengal Madras, or Bombay Codes, touching the hnowledge or notice had
by parties to registerud conveyances and other mnstruments affecting  titles
to0 land and other interests therem, of the existence of unregistered comve-
yances or other Instruments affecting such titles or other interests theren

2 And 1t 13 hereby enacted, that from the first day of May last past,
every deed of sale or gift of lands, houses or other real property, a memortal
of which Las been or shall be duly registered according to law, shall, provided
its authentiaity be established to the satisfaction of the Court, mvahdate
any other deed of sale or gift for the same property wlicl may not have

g
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been regstered and whether such second or other deed shall have been
executed prior or subsequent to the registered deed—and that from the
said day every deed of nmrlgaqc on land, houses and other real propcxt)
as well as cerfificates of the dusch of such b a 1 of
which has been or <hall be duly registered aceording to law, and provided 1ts
anthenticity be established to the sansiacnon of the Court, shall be satisfied
1n preference to any other mortgage on the same property which may not
have heen registered and whether such second or other mortgage shall
have been executed prior or suhsequent to the registered mortgage, any
Knouledge o1 notice of any such unreqistered deed or certificate alleged to be had
by any party to such requstered deed o1 certficate notunthstanding  Provided
alnays that nothing in this section contamned shall be construed to extend
to any deed or certificate made before the <ad first day of May last past”

See notes under the main head  History of the scetron,” on p 202
below

Act 16 of 1864, sec 68 —Sec 68 of Act 1864 ran as follows —

Every nstrument of the deseriptions mentioned 1n clauses (1) and (2)
of section 16 shall 1f duly registered, have prionty to any other mstrument
relating to the stme property, whether such other mstrument be of the same
nature as the registered mstrument or not ’

See notes under the mamn head, IHistory of the section  on p 202
below

Aet 20 of 1866 sec 50 —Sec 50 of Act 20 of 1866 ran as follaws —

‘Tivery mnstrument of the hinds mentioned 1n clauses (1), (2) and (3) of
section 18, shall 1f duly registered, take cffect, as regards the property com
prised theremn, agamst every unregstered mstrument relating to the same
property, whether suclt other instrument be of the same nature as the
registered instrument or not

Sec notes under the maun head, “Istory of the section,” on p 202
below

Act B of 1871, see 50 —SBec 50 of Act § of 1871 ran as follows —

“Every document of the hinds mentioned m elauses (1) and (2) of
section 18, shall f duly registered, take effect a3 regards the property
compnsed theremn, against esery unreistered document relating to the same
property, and not bemg a decree or order, whether such unregistered docu
ment be of the sante nature as the registered document or not

Erplanation —In cases where Act No XVI of 1864, or Act No XX of
1866 wasan foree i the place and at the time, 1n and at which such unregis
tered document was exccuted, * unregistered * means not registered according
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tosueh Aet, anl whero the document 1 executed after the first day of Tulv
INTE not registered nn lor tlias et

Ree netes unler the mam iewd  Ihictors of the scction  on p 202
Telin

I3 efISTT see ™ Scc mof At 3 1877 rmnoas follows —

« Fruen document of the inds mentioned in elwses (a) (L) (c) and (d)
of wectton 17 and claus < (a) and (h) of <ec 18
Legptered daen pall of dulyv reastercd  tike effect ax regards
ments gelating © land
of b restatin the prepoty comprsd therem st cvens
tecptind to take  unrcasterad docuniont 1 Litmg to the same property
:“"’-:(‘\_::::":.‘" FRMT ) not hang 1 deetee ot order whether such
unreasteral docum ot he of the same natare as
the r 1 tered dorsent ornot
Ncthing m the famer part of this ction a)phes to leases exemptud
under the proni o wection 17 or to the  documents mentioned
chinees (¢) () (@) () () () (Ryand (1) of the «amd scehion
Frilasaton 1o s where At No XA Tofl86gor Wt No AX of
1666 was m feree i the place and at the fime om and 1t wlieh sieh unrems
tered document w s executed  unregistered  means not registered accord
mz to stch Aet and whore the documant 13 evecutol after the first day of
July IAT] not renstored under et No VIITof 1878 or this Act

Se¢ notes unler the mamn head  History of the section  on p 202
Lelow

Alterations 1n the present section —Thiv «ection corresj onds
with ree 50 of Act 3 of 1877 except 1n the following particulars

Th werd=  Nothin, i sub scction (1) have been substituted for the
words  Nothun, mn the former part of this section  which oceurred mn the
#rcond para,aph of sere 50 of Act 30f 1877 They ,ave effect to a decrsion of
the Vadras Hich Court where 1t was held that the words i the former
part of ths section  refcrred to tfe whole if the fust paiugraph of sec 50 of
Act 3 of 1877 which corresponds with sub sec (1) of the present section (s)

The words 1n sub sec (2) of the present section  or to any registered
document which had not prionty under the lan 1n foree at the commence
ment of this Act  are new See motes under the head W here both
documents are executed while \ct 16 of 1864 Act 20 of 1866 and Act 8 of
1871 were n force  sub head Duly registered  on p 214 below

The words * or the Indian Registratton Act, 1877, have heen added
i the Explanation to make the Ixplanation complete

@ Radar v Isnal(1856) 73t 119
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Hastory of the section

1t 15 clear from the provisions of sec 47 of the Act, that where there
are two documents both of which are registered, the one exccuted first in pont
of time has prionty over the other The date of recistration 1s ymmaterial
The present section provides for priority between documents one of which
15 registered and the other 18 not To understand the provisions of the
present section 1t 15 absolutely necessary to have a clear 1dea of what the law
was under the eather enactments e propose to state m the following
paragraphs what that law was ()

Regulations —The first Act which provided for registration 1 Bmtish
India was Act 16 of 1864 That Act came nto force on January 1, 1865
Before that enactment provision was made for regtstration of documents by
local Rules and Regulations 1n different parts of British India (see p 197
above) It 1s sufficient for our present purposes to note the provisions of
the follomng Regulations namely —

(1) Bengal Regulation 36 of 1793,

{2) Madras Regulation 17 of 1802,

(3) Bombay Regulation 4 of 1802 and

(4) Bombay Regulation 9 of 1827

The following provisions were common to the first three Regulations —

(1) The Registrar was authonzed and requred to register the
memortals of (1) deeds of sale or gift of immoveahle property, (2) deeds of
mortgage of such property and certificates of the discharge of such mortgages,
(3) leases of immoveable property, (1) wills, and (5) wntten authonties to
adopt

(2) Regstration of the aforcsatd documents was optional There
was no provision for compulsory registration

(3) A deed of sale, if registered, had priomty over an unregistered

deed of sale relating to the same property Simlarly a deed of giit, 1f

led over an gistered deed of gift Lahewise a deed of

martgage, 1i rematered, had prienty aver an nnregutered deed of martgage

But a registered deed of sale had no pnonity over an unregistered deed of

94t In other words o regstered deed took effect aganst an unregistered
decd, 1f the latter was of the same nature as the former

{4} Butf any person purchased, received mn gift, or took 1 mortgage,
any wmmoveable property, Anoxing such property to have been previously
sold, given or mortgaged to any other person and that the deed in favour of

() For a hustory of the earlier law, sea H C 121, at pp 121133,
Balaram v Appa (18°2) 9 Bom
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that person had not been registered, and should register s own deed, the
sihesquent deed, though temstered, had no prionty over the unregistered
dend  In other words the Regulations fullv recogmzed the doctrne of
netiee

{3) In no cace was a registered document entitled to priority over an
unrem tered document, unless its authenticity was proved to the satisfaction
«f the Court

So far as these provisions affected Bengal and Vadras, they continued
unaltered until 1843

The Bimbay Reculation 4 of 1502 was repealed by Regulation 1 of
1627, an 1 Bombay Regulation 9 of 1827 was substituted for it Regulation 9
of 3827 mtroduce] an umportant change m the law  Under that enactment
a regictered document was entitled to prionty over an unregistered dociment
even if the unrematerad document was not of the same nature as the regis
tered document  Thus a registered deed of sale had prionty under that
tnactment over an unregistered deed of gift or mortgage relating to thoe same
properts  But the provision as to notice, whick occurred i Regulation 4 of
1802, was retained mntact 10 the new Regulation

Jdets 1 of 1843 and 19 of 1613 — \n important change was made m the
law 1n 1843 Under the Regulations a remstered document had no prionty
over an unremstered document, if the hol ler of the former had notice of the
latter This led to forgery and perjury  What happened was that A
would sell lus house to B, recers e the purchase money from him, and execute
a decd of pale to him which would be repistered 4 would then 1f dishonestly
inclined, collude with a third person X, and in colluston with lum fabricate
2 deed of salc of 2 pror date 1n favour of X, leaving 1t unregistered and
then create false cvidence to prove (1) that the sale deed to X was prior to
the deed to B, and (2) that B had notice of the unregistered deed to X If
A succeeded 1 proving the above facts, B would lose his pronty To
Put a stop to this evyl, the provision as to notice contaimed n the Regula
tions was repealed by Act 1 of 1843 (sce p 198 above) and 1t was provided
that a registered document relating to immoseable property shall have
prionity over an unregistered document relating to the same property,
notunthstanding any notice w hack the holder of the subsequent registered document
maght have of the prior unregmstered document

That Act, except go far as it repealed the provisions m the Regulations

a3 to notice or knowledge of was 1tself repealed by
Act 19 of 1843 (sce p 199 aboy e) Bysec 2 of Act 19 of 1843 1t was enacted
that a deed of sale relatmmg to ble property, if d, should

have prionty over an unregistered deed of sale, provided 1its authentieity

L
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was established to the satisfaction of the Court {u), notwithstanding any
knowledge or notice wiuch the holder of the subsequent regttered deed
ght have of the prior unregmstered deed  The sectron contaned simular
Pprovisons as regards deeds of gift, deeds of mortgage and certificates of the
discharge of mortgages The section did not mention leases, hence it was
held that a regstered lease had no priomty under the Act over a prior un
regstered lease ()

It will be seen from what has been stated aboive that the combined
effect of Acts 1 and 19 of 1843 was—

(1) to do away with the provisions about nofice contamed mn the
Regulations , and

{b) to leave intact the provision about ;prum!j contamed 1n the first
three Regulations, so that a t had no prionty,
over an unregistered document, unless the unremstered document
was of the same nature as the registered document

But though under Act 19 of 1843 a holder of a subsequent registered
mstrument did not lose s prionity over the holder of a prior unregistered
document by reason of lus hnowledge or notice of the untegmstered document,
he was not entitled to priority if the holder of the prior unremstered document
\\'As [ passessmn of tbc property at the date when he (the holder of the

q 1} d his d t (2}

On comparmg the provisions of Act 19 of 1843 with those of the Regs
tration Act 16 of 1864 and the subsequent Acts, 1t will be obseryed—
(1) that nether Act 16 of 1864 nor any of the subsequent Acts contans
ans provision about notice , and

{2) that priority 13 given to a registered oser an d docu
ment, whether the unregistered document be of the same nature as
the regstered document or not

We next proceed to consider the provisions of the Registration Act 16
of 1861 and of the subsequent Acts as regards prionty

lets 16 of 1864, 20 of 1866 and 8 of 1671 —The Regulations and Acts
mentioned above wcre repealed by the Registration Act 16 of 1864 [sce
sec 1of the \ct] Under the Regulations there was no document, which was
compulsonily registrable  Act 16 of 1864 for the first time introduced the
system of compulsory registration m Butish India  In that Act we find
for the first time a dnvston of documents mto these which are compulsonly

(%) See Sreenath v Rars Comul (lsa,n (W) Syud v Syed (1865) 4 WL 30,
1031 A 20,30 R P C 43 | Mt Butoolun + Mt O eerun
(v} Anund  Chunder Ummhrrmlh (1867) 8§ W 300, Balaram
(1806 3V R 205 v Appa (1879 9 Bom H C

i 121,138
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reaeratle anl thoeee which are romstral]l optionalh The same echeme
was martanad n the Iater Acte an)at 1« mantuned also 1n the present
Act

Tt theagh e Acts of 1851 1566 and 1571 rendered the remstration
efeertmn d wuments eempul ony, they did nat conl ¢ prionty on all registered
docuries te over unrascemed documents The prronts was conferred upon
orrtan reotered docnments onhy namely

(1) unler Ve 16 (L INFY ree €9 (sec | 200 plove), to documents

eptrally roavenille under ol 1oand 2oof o 16 of that Act
[rv 1 106 abone)
(2) unler Act 20 cf 180 aer W0 gsr [ 200 alovel to documents
eptrrally reostralle under cls 1 2 and 3 of sec 18 of that Act
[wv ) 1wabine] and
(3) unbr Act & of 151 aec 1 {sec p 204 abive) to documents
eptimally roastrable undar s Land 2 of ~ec IR of that Act [see
p W07 above]
o dacusment comg by rezstrbl under those Acts, though regis
tered, had no pnonty over an unrqustired  document This mw be
explamed by the followan 2 illustratrons

Hiustrations

(1) In 1671 .1 cxceutes a deed of sale of lus housce to B for Rs 99
The deed, thoush optunally rcmstrable, 13 regstered  In 1875 4 sells
the sume Jroprty to €', and executes a sale deed to im  The deed to €
18 not reetered  Bs rale deed, heing a document of the kind mentioned
moel (1) of sc 18 of Sct 8 of 1871, and beng optionally registrable, 13
ntitled to prionty under sic 50 of that Act over the sale deed to c

(2) In 1874, A exccutes a deed of sale of lus house to B for Rz 50
The dewd 13 optionally ve sstrable under sec 18, ¢l 1, of Act 8 of 1871, and
1t 38 not roastered  In 1875 A exccutes a sale deed of the same property
to € for Rs 101 The deed to ¢ 15 compulsonly registrable under sec 17
of that Act, and 1t 18 rgistercd I3 the sale deed to C entatled to prionty
under sec 50 of the \ct over the sale deed to B? No, because the sale
deed to € 13 a 4 pulsorly Tegist ble under sec 17 of the Aet,
and a document which 1 compulsonily registrable 13 not entitled to prionty
under that Act oser an unregistered document

The law beng such as stated m all (2) above, there was nothing to
prevent A, the vendor, from first executing a remstered sale deed to C for
Re 101, and then fabrcating an untegistered sale deed mn favour of B for
Its 50, and antedating 1t, so as to defeat C's prior deed The deed to B,
bemng for Rs 50, did not require registration, and 1t might be set up agamst

S.50
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C as a deed of a prior date  To remedy this evil a change was effected m
the Jaw by providing m sec 50 of the Registration Act 3 of 1877, that not
only a regstered document optionally registrable, but a regstered document
comptlsorily remstrable, shall have prionty over an wuregstered document

Under the lan as 50 altered, 1n a case such as that put m 11l (2) above, C's
deed would be entitled to pnionty over Bs  We proceed to note the precise
change made by the Act of 1877

Act 3 of 1877 —The first Regstration Act which gavo priority to regis
tered documents compulsorily registrable over unregistered documents was
Act 3 of 1877 By sec 50 of that Act (see p 201 above) 1t was provided
that * etery document of the hinds mentioned w cls (a), (b), {¢) and (d) of
sec 17 and clauses (a)and (b) of sec 18,shall 1f duly registered, take effectas
regards the property compnsed therem against every unregistered document
relating to the same property, and not being a decree or order, whether such
unregtstered document be of the same nature as the registered document or
not” But this did not apply to leases exempted under the proviso to
sec 17 [now prowiso to sub-sec (1) of see 17} or to documents mentioned m
cls (e) to (o) of that section [now sub sec (2) of sec 17] These provisions
have been reproduced 1mm sec 50 of the present Act The reasons for the
change mtroduced by sec 50 of the Act of 1877 were thus stated n the
Statement of Objects and Reasons appended to the Bill which was eventually
passed 1to law as Act 3 of 1877 —

¢ That section [that 18, sec 50 of Act 8 of 1871] now provides that
registered documents relating to land, of which registration 1s optional,
shall take effect agamst unregistered documents But 1t makes no such
proviston as to documents of which the registration 13 compulsory and which
have accordingly been registered  The result 1s that although a regstered
deed creating a night of the value of Rs 99 to land cannot be defeated by
an unregistered deed, a registered deed creating a similar nght worth Re 101
may be defeated by an antedated unregistered deed creatmg a night worth
anything under Rs 100 The mmschef feared 13 an extensive fabrication
of falsely dated deeds purporting to create rights of small value 1n order to
defeat deeds creating mghts of large value The remedy which the Bill
prop 13 to make & s reg d under section 17 take effect agamst
unregstered documents” [See notes, “ Acts 16 of 1864, 20 of 1866 and
80f 1871, onp 204 above]

The table on the next page gives the date on which each Act come
into force, and sections—

(n) relating to compulsory regmstration,

(b) relating to optional registration ,

(c) relating to prionty of tered over

() spearfymmg documents entitled to prionty

, and
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Analysis of the Section,

Scope of the section —Under tlus section 2 remstered document 1s
entitled to prionty over an unregistered document—

(1) 1f 1t 13 of the kind mentioned 1n cls (a}, (b), (¢), or (d) of sec 17 (1)
[compulsonily remstrable] or the hind mentioned 11 ¢l (a) or (b)
of sec 18 [optionally regmstrable}

(2) 1 1t has been  duly registered  [«ce notes under the same heading,
onp 214 below]

(3) 1f 1t covers the same property as that covered by the unregmistered
document (z)

But an unregistered deciee 0r order 15 not hable to be postponed to a
registered document  Sce notes Yot bemng a decree or order,” on
p 220 below

Tt 15 not neccasary for the operation of this section—

(a) that the rival deeds should have been cxecuted by the same person
[see notes  Rival deeds nee 1 not be executed by the same person,’
onp 218 helow] or

(b) that the unregistered document should be of the same nature as
the registered document See notes  Whether such unregistered
document be of the same nature as the regstered document or
not onp 222 below

Sub-section (1) —Tlss «ub <ection 1s dealt with 1n the notes on
pp 208-222

“Shall take effect " —See notes,  Section does mnot invahdate
unregistered documents that are optionally registrable,” on p 218 below

“Duly registered”.—See notes under the same heading, on p 214
helow

* Every unregistered document”.—Sec notes under the same
heading on p 220 below

“Relating to the same property” -—~Sce notes, * Rrval deeds must
be antagonistie,” on p 219 below

“Not being a decree or order’.—Sece notes under the same heading,
onp 220 below

(1) 00 wgavan v Ralipodo (1%} 11 Lal 061, 068
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“Whether such unremstered docnment be of the same nature
as the remstered document or not” —Se notes under the same

beslirg onp 222w

“Any document mentioned 1 sub-sec (2) of section 17" —
Ttacersesml by oab «v @2 ofthe g+ n ctun that the provivons of
« bare (actogn wev o allre appho o e b um at nentoned an - sub
e (M clree 1T Ne mfthe A o INTT contune 1y similar prosiwon

Acerifeate fpale e an fth Dwan nt nonhon dan subsee (2) of
s 17 [ree b xi o f st sul sty il b o se 17 of the Aet of
1N07] Theeef oo v bl ¢ vtun d o ~ub (1) f the pri<ent section

apies to v crrtitere of al Mena o ethorte of <de though

nmerrel perostornt! Jeapn ney e anunre asteraldocument

Certif eates f 2l were o xomypted from v astraten £or the first time by
Lot Tef1oen buans sunz el fopmsee 1T ofthe Vet of ISTT At the same
e e T o] that Act wis amended Inonduding ol (0) an the second
pirzraph of 1t otim which rorresponds with sub see (2) of the present
metien Before the amenlnont then wis a confliet of opinon whether
a certifeate of rale pequired poonstration and wlether sec 50 of the Aet
1877 nnd of the Cardier Aots apphd to sih ceetificates () Since the
atmen lment ot 1« el ar that see ¥ docs not apply to certificates of <ales

S notes Cortfieate of sl on p 102 above

“Or to any remstered document winch had not prniority under
the law 1n force at the commencement of this Act” — Before the
amending Aet 21 of 1929 awanls werc docunents under se¢ 17 (2) and within
the exccption mal by we 50(2) A r stered mort faze of the 21st March
19275 was therfore eld not to hive prionty ever an unremstered award

of the 20th March 1927 crating 2 charge over the same property (z)

Qv note Where hotl docununts are exccuted while et 16 of 1864
Aet 90 of 1866 and Act 8 of 1871 were m force  on p 213 below

Explanation to the section —Thi> section provides that every
documnent of the hind mentioned 1 cls (a), (b), (¢) and () of see 17,
and s (a) and (b) of sec 18, shall, 1f duly registered, take effect ag
tesards the properts comprsed thaan apainst every unreqistered document,
relating to the sume property, and not being a decree or order
() ~e  Fuchml « Aabandar to prionts—Act & of 1877,

(I866) 3 Bam H A € 167 Pamarajt v Arunachale (1881)
(n t entitldl to pn nty—Act 10 7 Mad 248, 222 [entitled to
of 1843 and Bombay Reg 9 prionity]

of 1827] Marasaygn s Jurgme | () Poblural v Naraindas (1933) 143
(1581) 7 Mad 418 {nat entutled TC 863 (33)AS ISIFR

5,50
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S 50 The Explanation appended to the section explams what 13 meant by
* unregistered It may be sphit nto two parts as follows —

(1) 1n cases where Act 16 of 1864 or Act 20 of 1866 was 1n force wn the
place and at the time m and at which the unregistered document
was executed, unregistered means mnot registered according
to such Act and,

(2) 1n cases where the wnreg d d 13 d after the 1st
day of July, 1871 {bemg the date on which the Registration Act 8
of 1871 came mto force] unregistered’ means not registered
under the Act of 1871 or the Act of 1877

It will be observed that the words m the place and at the time ” are
used 1n connection only with the Acts of 1864 and 1866 Two conditions,
therefore must be satisfied to postpone an 4 d 3 ted
while Act 16 of 1864 and Act 20 of 1866 were 1 force to & registered docu
ment The one 13 that the property to which such documeut relates must
be sutuate wn a place m which Act 16 of 1864 or Act 20 of 1866 was i force,
ag the case may be The other 1s that the document 1tself should be one
execnted at the tume at which Act 16 of 1864 or Act 20 of 1866 was m force,
as the case may be (¢) The reason why the words 1n the place and at
the ttme  are used 1 connection only with Act 16 of 1864 and Act 20 of
1866 scems to be that while the Acts of 1871 and 1877 and the present Act,
extended fo the whole of British India except such districts as the Local Govern-
ment might with the sanction of the Governor General i Council exclude
from their operation the operation of Act 16 of 1864 was confired m the
first instance to the Presidencies of Bengal Mudras and Bombay, with
power to Government to extend 16 to other parts of Britash India [sec 71J,
and the operatton of \ct 20 of 1866 was confined n the first mstance to such
parts of British India m which Act 16 of 1864 was in force on the first day
of May 1866 with & sumlar power Pursuant to that power, the Acts of
1864 and 1866 were extended to different places in Bntish India at duffer
ent fimes, and hence the hmitation n the Explanation as to place and
t1me as regards the Acts of 1864 and 1866

See notes under the heading  History of the section  onp 202 above

Priority of Registered orer Unrequstered Documents,

Competition between remstered nnd unregistered documents —
The question of the prionty of a reg d over an
may be considercd under the followmg five heads according to the dates
of execntion of the documents namely,—

T Vhere bath d are ted before the Regst Act
16 of 1864 came nto force, that 13 before January, 1, 1865

{8) Seo Dhan Mal v Ganga Ram (1803) Punj Rec No. 85 per Ruvaz,J



LFFFCTS OF PEGISTPATION AND NON-RIGISTRATION, 211

. Where cne ¢f the doctn ents 1 executed before Act 16 of 1861
came gnta Cesation thatas Tanuary 1, 1%6% and the otlir after
1 date,

I Where 1ooh dwurents ar oveuted wlile Act 16 of 1864,
Aet D) IV A and Aet S of 187) wirin force

IV, Where one of the documents s oxeented bodore vet 3 of 1877
can e 1t f ree that 3, \pnl b ISTT, ami the other after that
dacr

Vo Wihere 1 th deranoents are ovetted after At 3 of 1577 came
nto free

L Where both documents are exccuted before the Regis-
tration Act 16 of 1861 came 1nto force, that1s, Jannary 1, 1865.—
The question of Jronts of a teastored over an unn astored - document, m
cases where both the doruments wore executed hefore January 1, 1865,
woull be povernnd I the printaons of the Regulations mentioned above
anlof Acte I and 19 0f 1543 This subject his hon derlt wath fully 1 the
notes under the hirad  History of the section sub head  Reulations,” on
P 202above Suflice st to say thit remstratton under those cnactments was
opticnal, and a 1o pvtend document was entithd to preonits over an unregis-
tered document nlating to the same proports, unkess the holder of the
rezitered  document had notie of the prior unregistered document.
Further, cxe Pt in s s governad by Bumbay Regulation 9 of 1827, 1t was
arcreeary that the unregwtered document should be of the same nature
as the registerad docunuont , of 1 was not so, there was no pnonty (b)

Hlustration

In 1863 A executes a mortgage of his immozeable property to B The
mortgaze decd 15 restencd o deptember 1864 In May, 1864, A executes
another mortgapc of the same property to ¢ This mortgage 1s not regs-
tered B s mortgage, bemng romistered, 13 entitled to prionity over C's mort-
page, though 1t was remsteril after the date of Cs mortgage T'rikam
Yo Mg QIRO4) IR Rane 2L

II, Where one of the documents is executed before Act 16
of 1864 came into operation, that is, before January 1, 1865, and
the other after that date.—An unregmstered document executed before
January 1, 1865, the date on wlich Act 16 of 1864 came into operation,
18 not liable to be postponed to 2 d d and reg d after
that Act came 1nto operation, that 1s, whle Act 16 of 1864 was in

(8) Maleshappa 1. Bassappa (1863) 204, Trdam v. Higpe (183£)
1 Bom 1. C. 10, Harnamgr 18 Bom 332
v, Spers (1861) 2 Bom H. C
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foree (c), or Act 20 of 1866 was i force (d), or Act 8 of 1871 was m
force (¢) or Act 3 of 1877 was m force (f), or executed and registered after
the present Act came mto force The grounds on which this conclusion 1s
hased are (1) that there was no system of compulsory registration before
Act 16 of 1864 when the unregistered document was executed, and (2) that
there 13 nothing m the language of sec 63 of Act 16 of 1864 and sec 50 of
the subsequent Acts to entitle a document exccuted and regmstered after
January 1 1865 to priontv over an unregistered document executed before
that date (g) It does not make anv difference that the registered document
was one compulsordy remstrable under Act 16 of 1864 or any of the
subsequent Acts The holder of such a document cannot claim prionty
even under sec 50 of the Registration \ct 3 of 1877 or of the present Act,
for though these sectrons give prmncy to a registered document compulsorily
ble over an one of the conditions for the
apphcahou of that section 13 that the unregistered document must be one
executed on or after January 1, 1865, as appears from the Explanation to
the section (%), and not one executed before that date  See notes,
Lxplanation to the section, onp 209 above

Illustrations

(1) In 1862 A4 exccutes a deed of sale of a mango garden to B The
deed 18 not registered  In 1867 A executes another deed of sale of the same
garden to € This deed 1s registered Bs deed having been executed
before Act 16 of 1864 came nto force, C's deed though registered, 13 not

(¢} Chuterdharee s Nursingh Dutt (1868) contraty 1 Soodka Ram v

NW P
@ Duolal Bibee v Mada Shaka (1870)
W 446, Imnt Singh
v l\oy!aahoo (1869 11 W R
559, Grya Singh v Greedharee
Singh (1868) 10 W R. 65
[title completed by possession]
Sreemutty Fye.oomisea v Moul
vie Salatooliah (1874) 22 W R

Obhoy Chunder (1873) 19 W R
279 15 not good law

(¢) Chattar Singh v Ram Lal (1881)
3 All 488, Ram Buran v Murls
(1881) 3 Al 505, Twmnw
Deva Rus (1882) 5 Mad 265

() Terumala v Lalshm (1881 2
Mad 147, Desas Lallubas v
undas (1896) 20 Bom 390,

3 [tatlo completed by p ],
Rhandu v  Tarackand {1877
1 Bom 574 [though the pomt
was left open, the result must
be the same even if both the
documents were execnted for
a constderation leas than Rs 100],
Parmaya v Sonds (1850} 4 Bom
459, Auhors Lal v Sham Aaran
(1883) 4 A W N 184, Ten
latanarsommah v Ramiah (1879)
2 Mad 108 The decimon to the

v Rushan (1006) 28
All 607, Dhan Mat v Canga
Ram (1893) Pun; Rec No 95

(7) Doolal Bibee v Mada Shaka (1870)
13W B 416 447, Ahandu v
Tarackan! (1877) 1 Bom 574,
675, Hargovsnd v Aashan (1906)
28 AL 607, 603

(A Tiwumals v Lalskm (1881) 2
Vad 147, Dhan Mal v Ganga
Ram (1893) Pany Tee Do 0
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erctdal to g =ty v oot bont Sighoy Koyl oo Roer (1860)
HW R v

() In 188 tewent 1 las frtwinty veans to B The ledse 1
v oorezaemed Tn st f execr A el of sale of the same properts
10 Tacdad snr o Tander th Resitration et 3 of 1877 (g
denlier corottadt g v wer bho Aol Tirwmata v Lak s (1820)
2MA 1T

IIL Where both documents are exccuted while Act 16 of 1864,
Act 20 of 1866. nnd Act 8 of 1871 were 1 force. We next procend
to come der the cvne when both Dwnments were executed wlule \cts 16 of
1968 20cf 1o and = {1571 w ronfore that s between Tannary 1 1863,
anl March 31 1877 Under ax %00 f At 3ofINTT and of this Aet, cvery
dwumert ooy donly roastradLound roe 17 els (1) (B) (0) and (d)
as well as evers dwum nt oo eally reasnble under els (a) and (b) of
e In g of dals resroers] enntlel to prionts over an unrcastered doen
et t relstin, to the came property But unler et 16 of 1561 [see 65) and
Aeta 20 of 1866 and % of IST] there was no prionty for a regntered
tner mn unregitersd  doconent anless the registered  document wag
optvwally roowtralle s 20 above]  Under those \cts it was only
a 1o i<te rend ddocment op o ally v astrable that was entitled to prionty over
au nnresetered docnment A rstered docament comprlsonly remsteable
hal no pronts under thow  Acts ovee an untegstered document  The
result 10 that of twe documents nliting to the same property were excented
whil At 16 of 161 wis m force and one of them bens aptionally regis
tenble 1x e aetered and the otheras not, the former 1s entitled under sec 68
«f the Act to prionty over the latter (1) The result would be the same 3f
both the doruments were executed while Act 20 of 1866 (5} or \ct 8 of 187]
wasin foree «r one executed wlile Sct 16 of 1864 was in force and the other
wlale Act 20 of 186 waxin force (/) And by virtue of the Dxplanation to
wc 5 of et R of 1871 [see p 200 above] a document oplionally regis
trable, and executed and registered wiile ict 8 of 1871 was m force, ;4
entitled to prionts over an unregustered document executed while Act 16 of
1864 ar Act 20 of 1866 was m force, provided the properts to wlich the
documents relate v situated 1 a place where those .cts were 1n force
But 3f the romstored document was compulsortly remstrable, 1t had ne
prionty under any of the sad three Acts overa document that was
optumally 1 nstrable, but not registered (1)

) Codnnd Chunder v Poorno Chun | (1) Ab Anm hhan v Islin Khayn
der (1889) 10 W Tt 30 (1870) 14 W R 483

() finba v Fatta (1875) 12 DBom () Shailh Pyasuiulla v Doorga Churn
WL 171, Venlagya s hotiyys (1555) 24 W . 121, Jehabhy
(1543) 6 \add 153 | IMG"‘”“" (18%6) 20 Bom, 153,
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Iustration

In 1867 A executes a deed of mortgage of his property to B for Rs 95
The deed 13 optionally registrable under Act 20 of 1866 and 13 not registered
In 1876 A executes a deed of sale of the same property to C for Rs 150
The deed 18 compulsorily registrable, and 1t 15 registered under Act 8 of
1871 C's deed, being compulsorily regstrable, 15 not entitled to priortty
over B s deed which was optionally registrable

* Duly reqsterel —There was no difficulty, up to the time of the
passing of the Registration Act 3 of 1877 1 deciding cases of the kind given
m the above tlustration, for the decisions proceeded on the language of
sec 68 of Act 16 of 1864, and sec 50 of Acts 20 of 1866 and 8 of 1871, whick
was clear beyond all doubt But the enactment of sec 50 of the Act of
1877, which created & pronty for documents compulsorly Tegistrable, gave
nse to some dfficulty Iad sec 50 of the Act of 1877 a retrospective
operation on documents compulsonly regstrable under the previous Acts,
namely, Act 16 of 1864 Act 20 of 1866 and Act 8 of 1871, and reqistered
under those Acts or did 1t apply only to compulsonily registrable documents
requstered tnder Act 3 of 1877? The answer depended on the meamng of
the words duly registered ” 1n sec 50 of the Act of 1877 It has been held
by the High Court of Bombay that the section has no retrospective effect
and that the words  duly registered ™ 1n that section mean duly registered
under the Act of 1877, and not under any prior Act (m) According to the
Bomlbiy decisions the sale deed to € in the case put in the above illustration,
not having been registered under the Act of 1877, 1s not entitled to pnonty
over the mortgage deed to B According to those decisions the nghts of the
parties must be decided according to the law in force when the documents
were executed  The reasons for the view taken by the High Court of Bombay
mav be stated in the nords of Meluill, J (n) ‘ Under the law 1n force at
the tume of the remstration [t e, Act 8 of 1871] the plamtiff s title [that 1s,
Bs title 1n the case put n the abosve illustration] was good against that of
the defendant [that 15, €] If we apply section 50 of the new Act, the
plantiff [B] loses lus nght, and the defendant [C] acquues a title to
which, when he registered hus deed, ke had no claim It 13 to be presumed
that the Legslature did not intend, by a retrospective operation, to destroy
one existing title and to set up another The express provision contained
1n the Explanation to section 50 of Act III of 1877, by which retrospectine
effect 13 gven to the word ‘unregmstered’ 1n some measure suggests the

(m) Ramtlar v Joshs (1881) 5 Bom 6 Bom 495, Shivam v Saya
442, Iccharam v Gorindram (1889) 13 Bom. 229, 233,
(1881) & Bom. 603, Lalshmandas | (n) Aamwiar v Joshs (1881) 5 Bom
v Dusrat (183%) 6 Bom. 163 412,445 416

192, Pupchand v Darlatrac(1882)
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arferen e thaty ! rextine eect was not mtended to be prven to the
word ‘repnteseld

In 3= atayr v of the } B Bichof the \lhhabad Huch Coart
Yl acwacd ~1 e Bl WC ot {B alw, that the section was not

reroqectne (o) S 1 ) 1 n Tt m the majonty, and expnssad
eyt attas el o Toor sorsl memnt duby remisterad wnder
Uelmrfribetsele v vial racwas the Aet of 1361 of of [npy
I em 1N Iralw s v () a Diasonal Bonel of the same
HisW Coort co 3 f~ o ) IBe vlharst Tohedd that thesection

warreroqectine © Pl 1t gide wasa party to the Full Rench
nlinz Nagfee evacsalou th uimant to the Full Boneh cqse
Secorfirg ththie Do o €« Dwbintb o put i the abose illustration
w0l be eztuled 10 noan over Bl el theughat was rugtered un ler
Act S of 1851 1 «m §oanta un cane up o a later ease (g) before o
Divie mal Bty £ le can Hi o C urt conasting of Stuart, CJ, ang
Strarght, I, when Stuart € T oadbiore Ttoth (pimon exprosed by himnthe
YFull Beneh e1se Theleirned jul, ot erved that the Fall Bench dectaion di}
netapily to the facte of the eav (thou it cortamly did) and enticised the
rravrmg of the may nts jul.ment a3 an argument with respect to the
pehicy of the Act and not an exposition of an easting hiw to be Judierally
mterpreted  wath rf renee to ats actual terms He then went on o By,
* Herethe * 1 xphnstion appended to see 50 of the Renstration At 1
dretinetly an 1 antent nally retrespectine, and at cannot be got rul of on any
Viewn of vestad mohits or etherwise but must be applied and enforeed, and
the meamng of the * I xjlanation 13 that registrationunder any of the ety
nentioned w18 to have preendly the same eflect as to the brionity of any
eprtered instrument as registration under Act IHTof 1877 1f my colliagues
diffe from me on this pomnt, T would fecl obliged by their snyang to what
po wil cases the regstration prossdud in the * Ixplanation® applies” n
btraght, J, Temoror e
vas directly
that he consiucied musin vous o)+
The High Court of Madras has held that sec 50 of Act 3 of 1877 4

Tetrospectise 1 1ts operation (s) In ome of tho cases tho Jearned Judgeg

@ Are Jam < Hhepraih (1852 3 [ (1) 1o answer had alteady bien g

Al 227 (1 B, Bhola Math v by the majonity of qh, Tul
Baldeo (1879) 2 Al 108, | 3y DBonch, namely, 1n cases Where
hanlarys  Tal v Busdhar the registered document o,
(1884) 4 Al W N 130, Raro which prionty is elamed, au
mat Als v Mulamad (1886) 6 registered wnder Act 3 of 187y
Al WN 15

(p) Halab ultah v Nakched Rav (1883) [ (2} Rallacolathuran v Subbaroyg (183p)

3 Mad, 73, Muthanna
5 AIL 447, 451 . Ciaam & aoea 134 v, Aoy
(q) Dors Lal v, Umed Singh (1883)

1161
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sad  “As by the Explanatton appended to the section, ‘unregstered ’
means not registered according to the particular Act 1n force at the time of
execution, 1t 1s left to be inferred that ‘ regmstered * means ¢ registered * accord-
ing to any such et ()

The pomnt arose, but was not decided, mn a Caleutta case (u) It was
there held that sec 50 of Act 3 of 1877 did not apply to the case as the suit
was filed tn 1876 before the Act came mto force  In a later case 1t wag sard
by the Calcutta High Court that the words dulv registered meant regs
tered under the tet of 1877 (1)

“ Nothwng wn sub section (1) apphes  to any reqistered document
thick kad not priorty under the law wn force at the commencement of this
Act —Summanzing what has been stated in the preceding paragraph, we
may <ay that the words  duly regtstered * mn sec 50 of Act 3 of 1877, refer
according to the Bombay decisions, to documents registered under the Act of
1877 while according to the Madras decisions, thev refer to documents
registered under any law for the tune being wn force for the registration of
documents  The course of decisions in Allahabad 13 not umform The
posttion then hefore the passing of the present Registration Act 16 of 1908,
was this, that according to the Bombay dectsions and some of the decrsions
of the Allahabad High Court, 2 registered document, compulsorily regis
trable had no prionty over an unregrstered document optronally registrable,
unless the former document was rcgistered under the Registration Act 3
of 1877

While drafting the Registration Bill which eventually became \ct 16
of 1908, the Legulature was confronted with a dufficulty That difficulty
arose from the defimtion of * registered ™ 1n the General Clauses Act 10 of
1897, scc 3 (15) That defimtion runs thus  “* Registered,” used with
reference to a document, shall wean registered m Brtish India wnder the
law for the time bewmg in force for the requstration of documents” The
definiions 1 sec 2 of the General Clanses Act apply only to Acts passed
after 1ts commencement  Such bang the ease, the definition of “ regrstered
m that Act dul not apply to the expression * registered ™ o sec 50 of
the Reastration Act 3 of 1877  DBut 1t would apply to that expression
n the new Regitration Act, with the re<ult that & document registered
under any Act liefore the Act of 1877 would acqture prionty over a provious
unregrstcred document  Thiz would alter the law as mterpreted in Bombay,
and would confcr on documents regstured before the Act of 1877 a prionty
which they did not possess according to the Bombay decivions and according
alwo to «ome decisions of the Allahabud High Court It was, on the whole,
thought best to heep thow documunts m the <ame poution as regards

() Kallacolathuran v Subbaroya (1:82) (1873) 4 Cal 597
6 Mad 174 156 (r} Cungaram v Ralipods (1883) 13
(W) Oghra Sogh v WM Reer Cal 681,600
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Ity astben ceva e Lor bertbe Actof ISTT and to attun that object the
wish v toars reovtesed dwunont nlach bhad not priority under the Jaw
 foree wt tde renr rreer ert of thae Wit were added i snb e {2) of
1he fresert oty The pes Jtcthat th Daw on the subject 1w ot where
wwaeattbecarimeereny ctafthie it

Stcvanrrg tbe abeons gt s e cad that the word  ropstercd
sthae (1) Yastde th atarpaseene b taat by aee 3 (45) of the Goneral
Catee Aet aabpert tothe hratat nothat the mle as to prionty contamed
mattatsrhosact msret toapph toany reastored document wlinh hal
sognenty arrotbe daw o for et the somnencoment of this At

IV, Where one of the documents 1s executed before Act 3 of
1877 camc into force, that 1s, Apnl 1, 1877, and the other after
that date, A dwunent pooetirad under et §of ISTT whother ns
Tepeteatien so ooy uloory (i) of aptiond () s enttled to prionity over an
rrentered Jocument ox cated whalo any one of the provious cts namch
VTG 168 Vet 2ocf 1nthand A\t A af 1571 wicm forcc and optionally
teprtralle wrle gt Thie follows from the Digge of the Lyplination
appended to wx B of At bl INTT [ po 201 abone] roproduced i the
Explanation to the prosont action S notex Scope of the sction o
P2 above and pote Explinaton to the sction on p 209 abow,

Hlustention

In 1879 .0 ¢ verutes i mortgage doed of s proporty to B to scourc an
sdvance of B o~y [l decd 1w optionalhy rogstrable under Act 8 of 1871,
and renot regetired  In IS8 .1 cwcutesa docd of salc of the same praprty
t0 € for Re 200 The doed 1 compubsonly registrable, and i registered undr
At 3 of (877 O died 15 entithd to prionty over B's deed  Luchman
Dis v Dupelamd (1r~0) 2 AL 85110 B8] The result would be the same yf
s doeat mas cxecnted while Sct 16 of 1861 or Act 20 of 1866 wasin forc
and was unregietired

V. Where both documents executed after Act 3 of 1877 came
into force A docununt rgrstered under Act 3 of 1877 of the present Act,
whither 1t 13 regstrable compulsorily or optronally, 1s entitled to prionty
over an unrcusterod document executed after that Act eame to fore
s follows from the language of the first paragraph of sec 50 of Act 3 of
1877 which 1 the rame as that of aub see (1) of the present scction
dra v Johobur (1831 7 a7

" » T1e  Dhp Claad (1880)
) //“:"ﬂ" é',l r 1:], Qngaram 570, Gun‘ga]ranl v Ralipads
v Kuar Gir (1880) 2AN 431 (1885) 11 Cal 681, oyt ™
Abdel Fabon v b B Suuagal (1894 18 o, 35,
(583 5 AN 503, Gobimd Ram .Il;nl.l:zbfgé v Gudlar (ligy
v Batee (85 3 Al W, N !
104, Aanfn.wu ¢ urwaps | () Janke 2ol 8 S g
(1882} 5 Vad 139, Sheh Chan 7 VT,
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Section does not invalidate unregistered documents which are
optionally registrable—~All that is provided by the present section 13
that o registercd deed shall tale effect aganst an unregistered document
relating to the same property It does not mvalidate documents that are
optionally registrable, and are not regmstered (y) Thus a mortgage
optionally registrable, but not regstered, 13 not 1n itself invalid () Hence
1f the mortgaged property 1s sold by a subsequent mortgagee under a regis-
tered deed, the mortgagee under the prior unregistered deed 13 entitled to the
surplus 1f any, left after the satisfaction of the registered mortgage The
mortgage, though not created by a registered document, 1s not mvald
merely by reason of the document not being registered (a) The eflect of
non registration 1s that the unregistered mortgage will rank as a second
mortgage, and the subsequent registered mortgage will rank as the first
mortgage It need hardly be stated that 1f the prior mortgage was compul-
sortly registrable, and not regtstered, 1t could not affect the property compnsed
1t having regard to sec 49, and the prior mortgagee would not be entitled
to the surplus sale proceeds A claim for surplus sale proceeds 1s 1n reality &
claum to enforee payment of money charged upon the mortgaged property (b).

Rival deeds need not be executed by the same person.—It 13
not necessary under sec 50 of the Act that the rival deeds should be executed
by the same person It s sufficient 1f the property comprised 1n the registered
deed 15 the same as that comprsed 1n the unremstered deed  Thus when a
prior unregistered document 1s executed by the owner thereof, and the
subsequent registered deed 1s executed by his assign (c), or, after the owner's
death by Ius herrs (d), the sectron will apply, and the regmstered deed will
Lave prionity over the prior unregistered deed It 15 the same title which
15 comveyed by both documents, and that 1s sufficrent (e}

Illustration

In 1865 A executes a mortgage deed of lus property to B to sccure & loan
of Rs 50 The deed 1s optionally registrable, and 1s not registered In
1867 A sells the same property to O by a remstered deed In 1874 C sells
the property by a registered deed to D In 1878 D sells the property by a

() Ganga Ram v DBansr {1830) 2 AU
431, 432, Anz v Ladha Singh
(1883) Tuny Rec Do 102 at
PP 317, 318

() Ramarqya v  Arunachala (1884)
7Mad 218 252

() Dhanpal Singh Budh Swngh
(1913) 35 AL 271, 19 1 C. 783,
Padmanabh v Ahemu (1804) 18
Bom 634

() Se¢ Barhimlro v Tara Chand
(3 4L Cal. %4 41T A &5

211 C 961

(¢) Gungaram +
Cal 601, 666

() Malandas Shankardas (1875)
12 Bom H C 211, Chumilal v
Ramchandra (1898) 22 Dom
213, Kondiba v Aana (1903)
27 Bom 408 411412, Umbla
Churn 5 Dhurmo Doss (1869)
11 W, R 128 [s case under Act
19 of 1813}

(+) (1893) 22 Rom 21%,21% supra

Ralipodo (1885) 11
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regartered deed to F for Re 300 The sale deed to F s entitled to prionty
over Bamorteage deed though it isexcented not by L, but by D, a purchaser
{rory A r purchaser [(') Gungaram v Ralipodo (1895) 11 Cal 661

Rival deeds must be antagonistic —This <ection provides that a
reqicered document ghall take eflect as regards the property compnsed
theran, aginst eveny unremistered document relating to the same property
Tt seemu clear that this proviuon cin onhy apply to casesn which the property
conveved by the two documents 13 the same, or 1 which the property con
veyed by one document includes the property conveyed by the other In
other words, 1t apphes where the two documents are antagomstic, not where
cffect can 1 ¢ pivento each without mfrinzement of the other (f) “Thus if
mortgazes his estate to B, and afters ards sells the same estate to C, C may,
by remstering lus conveyance, get nd of the unremstered mortgage, but he
cannot do so, if hus conveyance 15, 1n terms, only a cons evance of the equity
of redemption , for then the estate mven to B and the estate given to C are
separate and distinct, and ean exist tooether  So af .1 morfgages or sells
ta I, and afternards C purchases at a Court sale the then eusting right,
title, and intcrest of A, € buyvsn the one case the equity of redemption,
and yn the other case potling at all  Itemstration, therefore, cannot lelp
Jum, for, on the very face of lus certificate of sale, the property comprised
therein 13 not the jroperty praysously convesud to B, but only the residue of
A’s estate plter such convesance * (g)

Ilustrabons

(1) In 1878 .1 executes a mortgage decd of lus property to B to secure
aloan of Rs 75 The deed 13 optionally registrable, and 1s not registered
In 1879 A sells the same property by a registered deed to C subject to Bs
mortgage B sues C to enforce lis mortgage by a sale of the mortgaged
property € contends that the mortgage deed to B not beng registered,
lus gale deed 1s entitled to prionty over the mortgage deed, and B cannot there-
fore proceed against the property C's contention cannot prevail, for what
was sold to C was A s equity of redemption, and not A’s entire 1nterest 1n
the property, and effect can be miven to each document without infringement
of the other  Had the sale to € net been subject to Bs mortgage, hes
sale deed would have prevailed under se¢ 50 over Bs mortgage deed  But

(f) Sobhagchand v Bhaickand (1882) H C 60, Ishri Prasad v Gom
¢ Bom 193,208 [¥ B), Bapup Nath (1912) 3% Al 631, 635,
v Satablamabas  (1882) 6 171 C 19 See also Maganlal v
Bom 490, Ramarqja v Aruna Shakra (1898) 22 Bom 945,
chala (1884) 7 Mad 248, Aera Dhonds v Appa (1928) 30 Bom
sayya v Jungam (188%) 7 Bad L R 720, 113 L C. 523, (28)
418, Ramachandra v Enshna A B 269

(1886) 9 Mad 495, Lackkms | () ©Bom 193,208 supra
chand v Rastur (1872) 9 Bom 1
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the sale being subject to the mortgage, B s entitled to a decree for sale
Ramachandra v Knishna (1869) 9 Mad 495

(2) In 1870 A executes a mortgage deed of lus property to B to secure
a loan of Rs 90 The deed 1s optionally registrable, and 1s not registered
In 1872 the property 1s put up for sale 1n execution of a decree obtained by 2
credator of A agunst lum and it 1s purchased by € for Rs 77 € obtamia
certificate of sale, and 1t 13 registered B sues C to enforce his mortgage by a
sale of the mortgaged property C ds that both d ts being
optionally remstrable and Ins certificate being remstered, 1t 15 entitled to
prionty over IB's mortgage deed under sec 50 of Act 8 of 1871 This
contention cannot prevail, for a purchaser at a Courtsale acquires only
the right tatle and wnterest of the judgment debtor 1n the property sold, and the
property bemg subject to the mortgage at the date of sale, what €' purchased
was not A's entire mterest 1n the property but the property subject to the
mortgage The case therefore, stands on the same footing as the case put
mall (1), andd B s entitled to a decree for sale Sobhagchand v Bhachand
(1882) 6 Bom 193 [F B] Note —Ths question cannot now arnse, for a
certificate of sale bemng one of the dacuments mentioned 1 sub sec  {2) of
sec 17, sec 50 docs not apply toat sce see 50 sub sce (2)

(3) 4 cxccutes an unregistered mortgage in favour of B Subsequentls B
sells the properts to C by a registered deed . sues B and € for redemption
Here the mortgage deed 13 passed by a person who 1s the owner of the
property, wlile the sale deed 1s passed by one who has only the nghts of
a mortgagee The titles under which the competing deeds are passed are
quite different and 1n order that there should be & competition between two
documents under sec 50the title must be the same  Here there 13 no identity
of title  Ctherefore takes the property subject to the mortgage of B Dhonds
v 1ppa(1928)30 Bom L R 720,1131C 523, ('28) A B 269

* Every unregistered document.,”—This mcludes a san mortgaz,
that 13, & mortgage of property 1 Gujarat which 13 deemed to be complete
though not accompanied with possession A san mortgage bond which 1«
optionally reqstrable and not registered, 1s liable to be postponed to a
ank soquent ve netered martpage deed telating to the same propetty as mueh
as any othee unrenstered document (4)

“Not bemng a decree or order.”—\ decree or order, though
unremstered, 13 not hable to be postponed to a subscquent registered docu
ment relating to the same property It follows from this that i a mortgagee
under a deed optionally registrable, and not registcred, obtatns a mortjage
deerce upon his mortgage, e 15 entitled, Ly ristue of the decree, to prionty
mver a subsequent transfiree of the same properts under a remstercd

(A Jeth Ay Condher (Liing 20 Bam 1 %
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watrument (o) Bt the deeree must not be merels a money decree Decrees
e ted frons the operation of sub are (1) are deerees whuch by therr nature
are exther compuleondy roaatral b undor el (a) (B) (e} or (1) of sub sec (1)
«fwe 17 cr optionally nopstratle under el () or ol (h) of sec 1% that s
deerecs which eraate declarc ot an mtorcst inoimmotveable property A
mortgage<d cree ac ditingmshed from a money deerce s a decree of that
bind  Sach a deene cupersedes the unn zistorod mortgage deed the deed
wremg an the decren and st df opcrates as o document of title which
though urregstered e entitled to prionts over the <ubscquent regsterad
dwutwnt ()

Buat the unnogmetired docree wall not Looontatiod to prionty af ot s
«Ttamned after the cxeention of the subscquent ro psterad document (£) - As
wated 1y B4, C 1 moan Allakatad cace (§),  undir sec 30 of the Rems
tratien et the decrec or order which s not to b affected by a registered
document must beoa decrre or ond ronnde pree to the cxeontion ind
rogstratton of the o gatered document

Hlwetratinon

In e~ 1 x catesa mortgipe doed of s property to & to securc an
alvance of Re % The died 1s optionally registrable and 15 not registined

In 1852 1 ox vutes a mortp e decd of the same property to ¢ The
deed s pestored

If B obtuns a mortrago d aree before the cxccution and registration
of the mortgage to € th doras will supersede the unregistered mortgage
and though not reatared wall not be able to be postponed to the mortgage
derd ta € Suppa « that the property 1s <old mnder the decree and purchased
v D Supposc also that (" obtains a mortgage decrce upon his mortgage
and that the proparts 1< sold under the deerce and porchased by 2 D will
he entitled for the rcon< pvenabove to po session of the property to the
el on of 7

But of £ obtains a mortgage docrce on his mortgage after the date of
xeention of the nortpage decd to € the decree will have no such effeet

) Aollars s+ dmmara (880 3 (1891) 13 All 266, Baldes Prasad
Med T8 Boguath s Fack an v Baldeo (1901} 21 Al W
Das (188} T ATl 588 N N2, Madar v Subbareyuls

W ket s ‘lu ol (18 I8 B gi;:!)).c (]:2“9“’;) 820’ ‘;;::;’”“"]'58‘"
330 B Iehan, Chandra v Gonesh Chan

() Sty Rav v Skt Lal (1833 7 dra (1901) 23 Cal 139, Ram
Al 878, 1) It daga Bank Ditta'y Amir Chand (1889) Puny
T\ The Sumin Bank [t Rec Mo 180, Pir Baliash v
(18%6) 8 All 23, Raglubans Radir Ballash (1898) Puny Ree
Gange (1888) 6 All W N 133 No 32

Turup Ru « Ridkey Singh ) (1891) 13 AN 288 239 sujra
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The nghts of the parties i such a case remam what they were before the
decree  Pror to the decree Cs deed, haing registered, had pronty over
B s unregustered deed  This prionty 13 not affected by any decree obtamed
by B subsequent to the executton of the mortgage to ¢

Sec 17 (2) (v1) 1 now amended by escluding from 1ts operation decrees
or orders expressed to be made on a compronuse and compnsing immoveakle
property other than that which 1s the subject matter of the smt It follows
that such a decree made ona compromse requires registration  Such a decree,
however 1s not expressly meluded 1n sec 17 (1) It would, however, fall
within sec 17 (1) (b), howeser mappropniate 1t may be to call a decree 2n
¢ wstrument’  Thewords used tn <ec 50 are © not being a decree or order”
Though sec 17 (2) (v1) 13 amended, sec 50 1s not The only way in which
the two sectrons can be reconciled 1s by holding that the words “ decree and
order’ msec BO refer to decrcesand orders which are evempted from
registration under the amended sec 17 (2) (v1) The words first appeared
w sec 50 of the Act of 1871 1 which there was no scction corresponding
to sec 17 (2) and have been retamed by madiertence 1 subsequent
Regmstration Acts (m)

“ Whether such unregistered document be of the same nature
as the registered document or not’ —Under tlus section a registered
document 13 entitled to priority over an unregistered document, whether
the latter document be of the same naturc as the former or not {(#) Thus a
registered deed of sale may be entitled to prionty over a registered deed of
mortgage or gift  There was a similar provision m the corresponding secttons
of the Acts of 1861, 1866, 1871 and 1877  [Sec pp 200 201 above ]

Under Bengal Regulation 36 of 1793, Madras Regulation 17 of 1802,
DBombay Regulation 4 of 1802, and Act 19 of 1843, a regmstered document
was not entitled to prionty over an unregistered document unless the latter
document was of the same nature as the former  Thus a registered deed of
sale could have prionty over an unregstered deed of sale only, but not over
an unregistered deed of gift or mortgage Bombay Regulation 9 of 1827
contamned a proviston similar to that i the present section See notes,
*Ilistory of the section,” on p 202 above

Sub-sec, (2),~Sce notes under the head, “Scope of the section,”
on p 208 abose

Explanation to the section —See notes under the same heacing,
onp 209 above

(m) Jahlumal v Narmndos (1933) 143 9 Cal W N M, Dhonds v Appa
TC 803, (33} AS 151 F R (1928) 30 Bom L. R 720 13
(8) Shrh Chandra v Mongril (1908) 1C 523,029 A B 269
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Notwee of prior unrequstered document

TE v e1lject 12t be conatderd under the fllwng heads nameh —

v Neuee of pn o ounrgastered document of which regstration s
o wral anl

B Newe fynr ounreastired doeument of which regitration 13
amp !ty

A.—Notice of pnor unregmstered document of which registra
tion 1s optional It hix Uwn «tatel m the notes Ihstors of the
secti n engp 22al v thatinth oarh Reouditions on rogstratim eusting
i thevarus Froabn s b re 1563 the dwtnine of notice was expressly
recrgmzed  Bathr recoants nof the doctnine it was frund that frandulent
Luremstersd i s were often st ug as of previous date as a unst bona fide
recrctered dosunents and much perjury was comnutted noinvestigitions
touching the fict «f such notice To suppress such practices Act 1 of 1843
was pas + ergrec Iy al bishung the dectnne of notice as rogards prionties
But 1 sub equent | latims that s i Acts 16 of 1865 20 of 1866 8 of
1831, 3 of IN77 anl the presint Act 16 of 190% no mention it all has been
made of the doctrine « f notice as regards competition between registered and
unrenstere] documents  Taking this to be an implied revinal and recog
nitton of the doctnine, all the izh Courts (although some of them at first
held a differcnt view) have at prosent concurred in grvng full effect to the
doctrine, on the ground that if the doctrine 13 1gnored, the regstration law
whick 13 expressly antended to prevent fraud would he a most effectual
nstrument for perpetrating fraud  The propoution on which unanimity 13
establiched may be stated thus that a subsequent registered document, with
actual notice of a prior unregistercd document of which registration 1s
oplional, cannot tahe effect against such unregistered document {0) This

doctrine of notice, 1t may be observed, has been applied to cases ansing under
al} the Registration Acts commencing with Act 16 of 1864 The notice, to
affect the subsequent deed, must have been received by the holder of that

(@ Shsiram v Genw (1882) 6 Bom Hurnanlun  Singh v Jacad
515, Dundya v Clenlasapa Al (1900) 27 Cal 468 Goured
(1885) 9 Bom 427, IHatlising Rant v Grdhur (1869) 13 W R
s Autary (1886) 10 Bom 100 406, Sreenath Churn Das
Moreslutr v Datin (1838) 12 Duarkanath  (1870) 14 W R
Bom oG3, Juandas v Framy 8, Diwwan Singh v Jalio
(1870) Bom H C 0 C 42, 73 Singh (1897) 19 All 145 on app
Aaraee  Chunder v Dataram (1898) 20 AIL 202, Rare Lalv
Joy (1882) 8 Cal. 597 [I' BJ, Backcha Singh (1912) 10 Al
Fuzludeen v Falur  Mahomed 1 J 114 16 IC 625 (no notice),
(1880} 5 Cal 336, Abdool Hossesn Arshramma v Suranna (1893)
v Raghu Math (1886) 13 Cal 16 Mad 148 [T B] Chinnappe
70, Nam DBibee v IHafizullah v Mamekavasagam (1902) 25
(1884) 10 Cal 1073 Bhalu Roy Mad 1, Shanlar Das v Sher
v Jakhu Roy (1884) 11 Cal 667, Zaman (1900) Pun; Ree No 56

S. 5
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Qeed at or before the execution of lus deed  The Allahabad High Court has
held that the doctrne applies e en 1f the subsequent transferee had no notice
«f the prior unregstered document at the ttme of execution of his deed but
recen ¢s notice before 1t 13 registered (p)  The same Court has also held that
where the subsequent purchaser buys with notice of the prior unregistered
document and the property 1s pre-empted the purchase by the pre-emptor
18 affected 1y the notice which his vendor had though he himself had no
notice of the pnor document at the time of pre-emption the reason given
heing that a pre emptor stands 1n the shoes of his vendor 1 respect of all the
nights and obhigations anung from the sale to lus vendor (7) The burden
«F proving notice where notice 1s alleged rests upon the person who alleges
thenotice  Such notice must also be a3 erred in the pleadings (r)

A yrojerty 1> mortgaged first by a registered imstrument to secure 2
Isan of Rs 300 and afterwards by an unregistered mortga,e to the same
) erson to secure a loan of Rs 99 Bj the second deed of mortgage the mort
1gor agrees to p1y botl amounts before he could redeem  The mortgagoer
ubsequently sells the projerty to a purchaser who has no notice of the
unre_istered mortgage  The purchaser 1s not hound by the covenant con
tamed 1n the second mortgage deed to repay both amounts and he 1s entitled
to redcem on payment of the amount secured by the fir<t mortgage (s}

Ilustiation

In 187> 1 cvecutes a mortgage deed of hus property to B to secure an
advance of ks 50 The deed 15 optioy all ; registrble and 13 not registered
In 1854 1 sells the same property to C by a re_istered deed € had at the
datc of his purchase notice of the prior unregistered mortgage to B Cs
leed 15 not entitled to yhonty over Bs mort age Al lool Hossein v R ghu
Nath (18%6) 13 Cal 70

B —Notice of prior unregistered document of which registra
tion 15 compulsory —It 1s settled law [see preceding paragraph] that
a suls quent re.stered document wath notice of an earher unregistered
document of which re.istration 13 optiondl, 1s not entitled to ymonty over
the earlier unrestered document  But this y nneiple does not apply where
the carlier document 1x eampulsorily e xs!ml le and 1= not registered  The
Yedler therelore, of 2 subseq; 18 entitled to prionity
«vcr the holder of an carker unregictered documcnt of which remstration 1s
comp I ry even though the holdcr of the registered document has notice of
the earhier unretstered decument (1) The reason 13 that where a document

(7} KAl Tam - Teeis (L) 50 Toly Dase (1010) 13 Cal. 1J
23 £ 1l wed in findhal Yl 352 354 -01C 19,
;.é’,":’lf:',!,'“”’ HO TC 40 |y g Chutinn Pam Chandra (192 )
{g) Tepal v G riban Lal (1908) 30 47 Al 33 R0 TC 17T ()8
13y v

() €danapm 1 emclapasagam | (0 Harn » Das s Jlrg (18%) Tang
WYy o Mal L Magn Te N LN
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15 com pulsonly regrctrable, but 1s not regstered, 1t does not affect the property
comprised 1n 1t having regard to scc 49 The holder of such a document
acquures no title to the property, and notice of such a document on the part
of the holder of a subscquent registercd document cannot confer upon him a
title which he otherwise has not It 1s different, however, 1n the case of 2
document which 1s optionally registrable, and 13 not registered  Here the
holder of the document has a perfectly good title to the property The
document 1s not touched by sec 49  The only cffect of the document being
unregistered 13 that if the property 13 subsequently transferred to another
person by a regstered document, the latter document will acquire priotity
aver the prior unregstered document, unless the holder thereof had notice of
the priot document JIn other words, notice 15 effectve as between two
documents which are valid in law, but not where one of the documents 13
v alid by rea<on of non registration

Whether possession 1s equualent o notice
This subject may be considered under the following hcads namely—
A —Whether possession under an 1 I,
registrable 1s equivalent to notice of such document
B—Whether possession under an unregistered document compulsorily
registrable 1s equn alent to notice of such document

A~Whether possession under an unregistered document
optionally registrable 1s equivalent to notice of such document.—
As seen 1n the notes on p 223 above, all the High Courts are unammons
n holding that the holder of a subsequent registered deed, with actual notice
of an earlier unregstered deed of which registration 1s optional, 13 not entitled
to prionity over the holder of the earlier deed  Suppose now that the holder
of the subsequent registered deed had no ectuel notice of the earher unre
gistered deed, but the holder of the earlier unreg; d deed was n p
at the date of execntion of the subsequent deed, does hus possession amount
to notice to the holder of the subsequent deed so as not to entitle the subse
quently registered deed to prionity over the carlier unregistered deed ?

The High Courts of Bombay (w), Madras (v}, and Allahabad () have
held that possesson amounts to notice of such title as the person 1in

(u) Lakshmandas v Dasrat (1882) 6 Baltantrav (1872) 9 Bom HC
Bom 168 187188 [1 B] 151, Ganpat v Khandu (1867)
Sharfuin v Gound (1903) 27 4 Bom HC 69, Han v Han
Bom 452, 469470 Aondila v (1900) 2 Bom L. R 110, Aar.
Mana (1903) 27 Bom 408, basappa v Dhnrmappa (1900) 2
Waman v Dhondiba (1880} 4 Bom L R 223
Bom 126, Dundayn v Chenbas | (%) Ixrll;h‘ﬂtmr{mﬂst .Siuramw (1803)

5 Mad
appa (1885) 0 Bom 427, Balaram |y pyli e, v - Udid Naran Singh
v Appa (1872) 8 Bom HC (1903 5 AL 366, 330, hn
121, Manmal v Dashrath (1872) Autar v Dhanaurs {1885)°8 All
9 Bom H C 147, Nagesh v 540

,
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possession may have and any other person who takes a mortgage or other
charge upon, or purchases immoveable property without ascertanmg the
nature of the claim of the person m possession does so at his own rish
The holder of the prior deed may be 1n actual possession, or he may be
constructive possession through lus tenants  But 1if he leases the property
to his own vendor the constructive possession which he has through the
vendor as his tenant does not amount to notice to the subsequent transferce
The reason 13 that the tendor s possesmon can afford no notice to the
subsequent transferee of the first transferees title  Finding his intended
vendor 1n p the subseq transf would have no reason to
suppose that he was there otherwise than as owner (x}

ustration

A sells land to B for Rs 75 and puts B into possesston  The sale deed
18 optionally registrable and 1s not registered A then sells the same land to
C by a remstered conveiance Bs possession amounts to notice to G of
Bs title with the result that C's deed 1s not entitled to prionty over Bs
deed But1f B ts the land to 4 and A 1s 1n possession 2t the date of the
sale to C B's possession through A as lus tenant does not amount to notice to
C of Bstitle for the apparent possession 131 4 C's vendor

The High Court of Calcutta has held that possession 1s not conclusite
evdence of notice though 1t 15 tery cogent evdence of notice and that you
cannot depnye a subsequent registered deed of prionity over a prior unregis
tered deed unless 1t be proved that the subsequent transferee was aware or
ought to hatve been aware when he took hus transfer, that the first transferee
was 0 possession of the property and had acquired the property under the
unre gistered deed  The mere fact that the subsequent transferce had notice
of the first transferee s po session 13 not sufficient It must also be proved
that he knew or ought to have known that the first transferee got the property
under the unregistered deed (y) The distinction between the view taken
by the Migh Court of Calcutta and that taken by the other High Courts
may be expluncd by the following—

lustration

A who owns certam land, leases 1t to B In 1875 A sells the land
to Bfor R+ 7o The sale deed 1s optronally regmstrable and 15 not registered
B, who wasm yos «on of the land a< A s tenant tefore the sale, continues

(2} Woreahear v Dte (Ihs3) 12 {1851} 7 Cal 753 ar | apjroving
Bom 3 "2 Chumidal Fr 1 leer v Falwr (1870) 5
Tamehanira {I1SB) 22 Bom Cal 93¢ Nam Blee v Hafi
203 28 Iale s U HI Hah (1834) 10 (al 1073 1075
{1 € Tang 715, 1121C 30 1076 Vagu v Bhds Dis (1014)
(29 o7 Gl LT 30 0 IC I,

{9) \irrn Chundr v Ditaran oy | Norin Doss s Gounga I am (187%)

(155 ) 8 (al w07 [F T 20WT 93 Jlaleem s legy
overrulng D nomath v tuluch Q82 W1 &
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1 poscession as owner after the sale  In 1876 A sells the same land to O
by a registered deed (' sues B for rent of the land alleging that B was
4 < tenant and that B bueame hus [C s] tenant after the sale of the land to
him It i admitted by C that he hnen when ke bought the land that B was
mpos esston but ttasalleged that he honestly believed that Bwasim possession
as {s tenint as B was i occupation of the Iand as A s tenant for some
vears past and that e did not hnow of the «ale to B Is (s deed entitled
to prionity over Bs?  According to the Bombay High Court it 1s not for
C having notice of B ~ posse~ ton 1t must be held also that he had contruc
fite notice of tle title on which B held the land  Aordida v Vana (1903)
27 Bomw. 405 412 #13  According to the Calcutta High Court 1t cannot
be presumed in a case sl as tle abore that € was aware of Bs title for
the possesston which B held after the <ale deed to hum was executed was
perfectly con istent with B s yrevious posttion as tenant to 4 (C's vendor)
under the lcase  Fa lideen v Falwr (18%0) o Cal 336 313 350

Posscsston fo continne to the d ite of subsequer t transfer —Whether posses
sion 1 conclusine evidence of notice or merels  verv cogent evidence
of notice, 1t cannot amount to notice of erther hind unle~s 16 continues to the
date of the subsequent transfer (z)

Transfer of Property Act, sec 3, Explanation II—It 19 now
provided by Explanation IT anneved fo the defimtion of notice 1
sec 3 of the Tran fer of Property Act that any person acqumng any unmove
ahle property or any share or mnterest o any such property shall be deemed
to hatve notice of the title 1f any of any person who 13 for the time bemg
1 actual possession thereof

B —Whether possession under an unregistered mortgage
compulsonily registrable 1s equvalent to notice of such docu-
ment —We hase already deslt with this subject <o far as regards sal
m the notes to sec 40  Part performance onp 191

As regards mortgages 1t has been held by the Chief Court of the Punjaly
that a subsequent registered deed 15 entitle1 to priority under the & ction
over an unregictered deed of mortgage compulsordy registrable, hut not
registered though the mortgagee may be 1n possession under hus mortgry ()

Adverse p under an g ? d —\ documnt

compulsorily registrable but not registered may give a starting, Tuint for
limtation though it may not effect a transfer of the property comy rywe o
m 1t (b)) The present section does not affect the operation of the of

(z) Ghsu v Awuradlah (1881) 1 Al Pump Rec Mo 126 fon yly,
WN 33 See also  Naram Josuree v Lall Dibues (1474
Chunder v Dataram Rog (1882) 21V R 421

8 Cal 507 608 610 (&) Immudpattam v Lenyr g1
(a) Muskie hhan v Jafir hhan (1884) 24 Mad 377 384,251 4 4,’
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lLimtation as to adverse possession in favour of & person who claims under
an unremstered document (¢) In 1865 A executes a deed of sale of hus land
to B for Rs 399, and puts B into possession of the Jand  The deed, though
compulsonly registrable, 1s not remstered  In 1876 A <ells the same land
to € by a remstered deed  In 1878, that 1s, more than 12 years after the
date of the <ale to B, Cinstitutes a st agamst B for possession It 13 con-
tended for C that lus deed being registered 13 entitled to priority over Bs
decd, and he 1s therefore entitled to possession  On behalf of B1t1s conceded
that Cs deed 1s entitled to prionty, but 1t 1s contended that that does not
conclude the matter, and that he (B) having been 1n adverse possession
for upwards of 12 years, C's claim should be disallowed B’s contention
must prevail and C's smt should be dismussed (d) The result would be
the same if the sale deed to B was optionally registrable, and not registered (e}
Sec notes to scc 49, “ As evidence of Character of possession,” on
p 177 abore

Optional registration and Transfer of Property Act.—Optional
re@stration was abolished by the Transfer of Property Act, 1882, as to sale
deeds by <ec 5% and as to mortgage deeds by sec 59 as amended by
Act 6 0f 1901  But thisis confined to terntortes to which that Act extends,
out<ide thowe termitores  optional registration, under the Registration Act
19 still in force

Fraud as affecting priority.

Fraud as affecting prionty.~It 1s a well recogmsed maxim of law
that no man en pam title by fraud (f) It may be saad of this Act, 2s 1t
was <aid by Lord Rede<dale of the Insh Registration Act (6 Anne, ¢ 2),
that  the ntention was to make prionty of registry the critenon of
title to allintents and purposes whatsoever  But this does not exclude any-
thing which affects the conscience of the party himself who claims under
the regstered deed, 1t nerer was the tntention of the legislature to giee a
prionty of right to commit @ fraud , but 1ts meamng was that, parties deal
ing fasely, prionty should be given to hun who had the registered instrument,
and thit i equity a3 well as at law * {g) In Sreenath v Kam Comul (),
which waa & caze under Act 19 of 1813 their Lordalups of the Prvy Counail

() Nallimuttu Betha (1) 23 Dhanaurs (1836) 8 ML 510 %12
Mad 37, Bulimlagsla v Yana (9) Latouche v Lord Durmsant, 1 Sch
yala (1903) 26 Mad 52 & Lefror 137, 152, Jleer Shum

@) SimbAufhar v Shicalfa (1850) share v Syud Lutafut (1832
4 Ihm. B), [#tim Chand v 18 W R oS08, Anaw Mal v
Jamps Tam (191R) Punp ec The Collector of Bareslly (3%6)
NI p 38 48T C 3w 29 AIL 315

() 23 Mal 37 supra 26 Mad 32, | (M) (MJ; WM AZ203WE
supro C 43, Andaimwa s

) Mol J damtulls v Shed Sanx c-m.m(nﬂnb 18 Mad 1%8 160
fulla (I8 ) 1 Neng. LI 82, 161, Marammuls v Somanna

yer Yeacocd CJ, ham dutar v {18x3) B Ma) 187, 108
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<anl  *Ther Lor l-nps tlunk that at eould not be intended by the Act
that a deed which was tamted by fraud, although mn other respects genuine,
<hould be placed on the same footins as an honest and bona fide deed  They
are not di<po = <o to construe the \et but they think that at 2ll events a
remstered deed cannot be deprived of the prionty grvenby the Act unless it be
Loth alleged and proved that there weas fraud on the part of the grantce [holder
of subaequent rezistered deed] and inthisease no frand 1s alleged, and certainly
none 1s proved on the part of Mozoowmdar It would be going much too far
to impute fraud to a purchaser wpon the mere ground that he kad bought up a
porable dlavn and <o far a< their Lord<lups can find there 1s nothing beyond
this affecting Mozoomdar either m pomnt of allegation or of proof * The mere
fact that a mortgagee parts with the uitle deedsof the mortgaged property
to the mortgazar and the mortzagar subsequently obtamns aloan on the secu

ntv of the deeds from B who advances the money without notice of the first
mortga.e, does not amount to frawd <o as to postpone the first mortgage to
Ba(d)

In this connection we mav note the provisions of sec 78 of the Transfer
of Properts tct 1882 by whiyeh 1t 13 praseded that where, through the
fraud, mureprcsentation or gross neglect of a pnor mortgagee, another
person has becn induced to advance money on the security of the mortga, i
property, the pnor mortgagee <hall be postponed to the subrequent
mortgagee

Subsequent requstered document obtained pendenic hte,

Where the subsequent registered document is obtaineq
pendente lite.—Sce 52 of the Transfer of Property Act, 1882, relates 1o ¢} «
doctrine of Iis pendens  That doctrine wasin force m Bnitish Indiasyey proo
to that enactment (3) The doctrine of Iis pendens 15 that pendertp 4
that 15, pending the suit, neither party to the suit can ahenate the pn,;,p;
m dispute ro as to affect hus opponent  The doctrine applies to Aoyt oy
made hefore as wcll as after scrvice of summons on the defendant 4 41,
sutt (/) But 1f the document 15 cxecuted before the nstitution of ¢he , ¢
the fact of 1ts heing registered pendente lite 1s 1mmatenal (1) Tt alw, ¥, 1»;

() Balvakunlis s Mob (183 18| (1) Paye: Husen v Meals 4.,
Bom 433 See 2l Vowndra Naram (1907) 29 2y, '."
Chandra ~  Troyluctho  Math IA 100 .

(1898) 2 Cal W N 750, Damo
dara v Somasundra (1880) 12 | (1 Bapup v lddaram (135,
Aad 429 and  Vedras Buld ¥ TJos

o VNt g

sng Company v Roulandson (1890) ¥ Ranguah Chatts g5

13 Mad 383, Rangasams + L J 300, 7 ,‘,"”;"z‘ sud

Annamalas (1908) 31 Mad 7, AN 240 gy o "lﬂr

Chethagpa +  Penasams (1910) the contrary G Ll :r’:’l'

20Mad L. J 979,71 C 810 dhars  Singh y ,, F T
(3) Lakshmandas v Dasrat (1882) G (1920) & Py P -':"rlw’n:

Bom 168 10200, (2 g, f, %
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to henations made pending proceedings 1n execution to reahze a mortgage
after a decree for sale (m)
Hlustration

In 1882 1 mortgages his house to B to secure a loan of Rs 75 The
mortgage deed 13 optionally registrable, and 1s not regustered  In 1883 B
sues A on the mortgage, and obtams a decree for sale Pending the suit,
A sells the house to C by o registered deed, and puts € 1nto possession of the
house  The house 1s sold 1n exclusion of Bs decree and purchased by P
P sues € for possession € contends that he being & purchaser under a
reqistered deed 13 entitled to possession to the e(cluswn of P ns P purchased
the house 1n execution of a dectee ob d on an P
contends that C having purchased the house pending thc sut, the akenation
18 1meflectual as against lnm P s contention must prevail, and he 1s entitled
to possession  The unremstered mortgage being merged mn the mortgage
deeree there 15 no question of any competitton between a regstered
and an unregistered document to which see 50 could properly apply The
question 13 whether C's purchase 18 not subject to the decree  C's purchase
having been made pending the suit, 13 subject to the mortgage decree, and,
the deed of <ale 1n s {avour, whether reqistered or nol, can grve lim  no
nghts as agunst the right which P has as purchaser under the decree (n)
Compare notes  Not bemng a decree or order,’ on p 220 above

Registration s notice

Remstration as notice —The Jan on the <ubject has now been
eotiticd 1n Txplanation 1 to see 3 of the Transfer of Property Act  The
T xplanation was meerted 1n the section by sec 1 of the Transfer of Praperts
(Amendment) Aet, 1929, which was subsequently smended by <ec 2 of
Act Vof 1930 The Lxplanation 13 as follows —

»Explanation I—\here anv transaction relating to immaose
able proptrts 13 required by Jaw to be and has been effected by a
registered instrument, any person acquinng such property or amy part
of, or share or interest in, such property shall be deemed to have
notice of Ruch mstrument as from the date of registration or, where
the property 1s not all situated in one sub distnct, or where the
registered anstrument has been registered under sub section (2) of
sec 30 of the Indian Registration Act, 1908, from the eathest date
on which any dum of such remstered inatrument has been
filed by any Sub-Regmetrar within whoee sub district any part of

(m) Shige s liaman (1814) 22 Borm  (n) Zthagwanlas ¢ Dass Mathu Siagh
83} Py Auben v fadha (1874) (IRS4) 6 Al 480, Culilchind 3
LW I3, Jharm v Ty Dhonds (1576 11 Tem 1 C 64

Chander (186} 12 Cal 2w
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the properts which 15 bemng acquired, or of the property wheremn a

share or interest 13 being acquired 13 sitnated

Provided that —

(1} the mstrument has been registercd and its registration com
pleted n the manner prescnbed by the Indian Registration
Act 1908, and the rules made thereunder,

(2) the inctrument (or memorandum) has been duly entered or
filed as the case mav be, m books hept under section 51
of that ict, and

(3) the particulars regarding the transaction to which the mstru
ment relites have heen correctly entered m the indexes
hept under cection 53 of that Act ’

The «ffect of the section 15 that registration of a document which 1s
ccmpulsorily registrable 15 to be deemed to be notice to a person sibsequently
acquinng the property compnsed 1n the mstrument or any part thereof, or
am share or interest 11t (o)

Previons law.—Before the amendment of the Transfer of Property Act
there was a conflict of opnion on the question whether registration of a
document under the Registration Act was of 1tself constructive notice of the
transaction effected by tle document The High Courts of Bombay (p)
and Allahabad (g) held that it was  On the other hand, 1t was held by the
High Court of Madras that regsstratton did not amount to notice 1 any
case (r) The decistons 1n Caleutta were not umform In some cases the
(alcutta High Court took the same view as the Madras High Court (s) In
two cases, however, namely Monwndra Chandra x Troyluckho Math (f) and
Bunwar, Jha v Ramjee (1), that Court dechned to accept the contention that
regnstration was notice per se  at the same time 1t refused to accede to the

(@ B Lal v Shams Lal (1931)

that Tegistration does not neces

29 AL J 73, 1311 C 38,
(31)A A 275

(1) Lakshmandas v Dasrat (1882) 6
Bom 168, Dundays v Chen
basapa (1885) O Bam 427,
Chintaman v Dareppn (1890)
14 Bom 506, Marayan v Bapu

(189%) 17 Bom 741 Dina v
Natfu {1902) 26 Bom 538,
Vahomed v Bas  Coorerbar

(1904) 6 Bom L R 1043,
Fatjirao v Pultappn (1910)
12 Bom L R 910,81 C 633,
Cordhandss v ohanlal (1921)
45 Bum 170, 59 IC 506 (21)
AB 161, where 1t was sad

sanly give notice to anybody of
anything

(q) Janks Prasad 5 hshen Dat (1894)
16 All 478 479, Chuwraman v
Balls (1837) 9 All 501

() Slan Maun Mull v Madras
Ruldiny  Company (1802) 15
Mad 268

(s) Inderdawan v Gobind Lall (1896)
23 Cal 790, 794, Preonath v
Ashutosh (1900) 27 Cal 358,
362 Seo also Debendra v
Ramiaran (1904) 30 Cal 599,
607

() (1809)2Cal W N 750
() {1902)7Cal ¥ N 11
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vien that 1n no case could registration be notice mn stsell  In the latter case
Brett and Mttra, JJ, <aid  “ Whether 1t [registration] 13 or 1s not [notice
1 1tself] depends, we think, upon the facts and eircumstances of each case
upon the degree of care and caution which an ordmary prudent man would
necessanly take for the protection of lus own imterest by setrch mto the
regtsters hept under the Registration Act ” In the former cace Sir Lawrence
Jenkins, <aid “Apart from authonity, however Ishould have thought, having
regard to the statutes applicable 1n this country that the proposition myolved
15 not one of law but of fact, and that as each casc anses it <hould be determin

ed whether mn that mndividusl case the omission to search the reguster taken
together with the other facts amounts to such gross negligence as to attract
the consequence which results from notice, and 1t well mas he that thi
test will gers ¢ to reconcile the apparent confhet of view that at first sight
the cases suggest  In the Punjab 1t was held i one case (1}, that mere
registration did not amount to natice butin alater case (1), 1t was held that
1 the crreumstances of that ease registration of a mortgage deed was suffictent
nottce thereof to & subsequent transferee of the same property

The questton whether mere registration of a document was per s
constructis e notice of the document came up before the Judicial Commuttec
m Tuakdhare Lals case In that case their Lordships, after 8 review of
the decivons of the several High Courts refused to accept the view taken
by the High Courts of Bombay and Allahabad that registration of a decd
was of itsclf constructnve notice of the deed 1n erery case as well as the view
taken by the High Court of Madras that 1 no case was remstration of a
deed of stself constructive notice of the deed  They accepted the view taken
by the High Court of Caleutta in the two cases referred to above, and
oleerved that the true position was best stated 1n the passages aited above
from the judgments of Brett, J, and Wittra J, and Sir Lawrence Jenhins
Their Lordships held that regstration of a document 15 not of it~
constritetis e notice of the tran<action effected by the document, and that it
depends upon the circumstances of each c1se whether an ompssion to search
the register 15 ruch gross neghgenee as to place the person so pnutting in
the same position as1f he had nctual notice  The Prrvy Conneil decrvion has
been folloned an severnl cases(z) But ot has beensupcrseded by the Expla-
nation aidded to sec 3 of the Transfer of Property Act  The Bombas Hik
Court had held that reqstration eannot of erate as notice of an Unregrst red

(e} KRawshs Zam v Lo Halah (101) A\ L 2% [remetered deed of
Punf Pee N0 13 ad ptin}, § L 1 M Chettier
() Alhance Jank of Simla v Lhm Fem v L I I (hettarborny
Aakan Sengh (1915) Funj Iec (192) 4 Parg 238 @ 1C 10
Mo 4,251 C R (26) A1 103 {regratered
(1) Ghulam Muhammad v Sirza (1924} mortgngel

5 Lah 303, BT C 174 (2Y)



FFFFCTS OF REGISTRATION AND NON-REGISTRATION. 233

mnarument roferred to i the rematered deed (), but these decisions
are, 1t 1« submutted alo superseded by the amended section of the Transfer of
Troperts \ct

Fraudalent concealment,—The Bombay Iigh Court has keld that
regstration does not amount te notice where there has been a frandulent
conceslment by a judgment creditor of the extent of his judgment debtor s
nterest 1 the proports brouzht by the judgment ereditor to sale  Thus
where f mortzaced hys property to B by a regmstered deed, and B
then oltained 1 decree nyatnst .f for a mones claim  unconneeted
with the mortgare and had the mortgaged properts sold by the Court 1n
«xectution of e deerce and 1t was purchased by € who had no notice of the
mortgage  the mortgage not having been declared m the proclamation of
sale 1t was held that B would losc lus nghts under the mortgage as against
€ of the con cealmier t f e mortgage was fraudulent, and that the registration
of the mortgaze wonkd not i such a caze amount to notice of the mortgage
to C(2)

Remstration 1s not notice to prior transferees ~The decivon of
the 'rvy Council Las made 1¢ clear that registrition 13 not notrce to prior
transferees (@) Thus when a mortgagee mahkes a sub mortgage of the
mortgaged properry and the sub mortgage 15 registered, the registration of
the sub mortzas dues not amount to notice of the <ub mortgage to the
mortgator so a3 to vitate payments made by the mortgagor to Ius
mortgagee withont actual notice of the sub mortgage ()

Falure of consideration

Failure of consideration — It has been sail 1n some cases that
restration of a «ale deed constitutes a sufficient delivery of the deed to pass
the interest in the property compriced theremn (¢) But it cannot be lad
down as a general rule that mere remstration of 2 deed without reference to
other circumstances operates to transfer the property (d)  Thus there may be
cases 1 which the whole or part of the consideration for the deed may not

(¥) Chumlal \  Ramchandra (1898) 463, ( 21) A PC 112
23 Bom 213 Sharfudin v | (b)) Sakader v Shelh Papa (1900) 29
Corind (1903) 27 Bom 452 Bom 199, followed 1n Fiswanatha

(2) dgarchand s Paklma (1883) 12 v Chinmukutts (1932) 55 Mad 320,
Bom 678 682 Dhondo v Kaop 1351 C 535, (32) A M, 115
(1896) 20 Bom 200 Sece also | (c) Ponmayya v JMutty (1834) 17 Mad
Tukaram v Ramchandra (1876) 146, following Marain Chunder v
1 Jom 314, where the mortgage Dataram Roy (1882) 8 Cal 597,
was optumally Tegistrable and 610, Aanshi Kam v Tota Ram
wan not registered (1906) Pun) Pec No 40

(a) TeloXdhan Talv Ahedan Lal (1920) | (d) Rame Limga v Agyadora: (1905)
471 A 239,48 Cal 1,571 C 28 Mad 124
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be paid  Docs the fact that the sale deed 1s registered operate to pass the
property to the purchaser in such cases? The answer 1s that 1t 1s a question
of ntention 1 each case  If the intentron of the parties was that the
ownership should not pass to the purchaser until pay ment of the whole of the
constderation, mere registration of the deed will not pass the title to the
purchaser (¢)  But 1f there nas3 no such mtention, the property will pass to
the purchaser even 1f no portion of the consideration 1s paid, though the
vendor may 1n such case be entitled to a charge on the property for the
unpaid purchase money (f) Siumlarly, mere registration of & deed of trans

fur does not pass the title if the intention of the parties was that the owner

ship should not pass until the happening of a certain spectfied event {g)

Sec notes to sec 47, Regstration as passing title,” on p 165 above

Itlustration

o sells hus property to B by a reqstered deed for Rs 500 At the
time of the execution of the deed B pavs only Rs 200, leaving a balance
of Rs 300 .1 then sclls the same property to €' by a requstered deed  If
1t was the intention of A and B that the ownership of the property should
not pass to B unt:l the balance was pad, € will be entitled to the property
by virtue of s purchaze  But if there was no such intention, the owner
slup would pass to B and the sale deed mn favour of C would not pass any
interest i the properts to him

Specific Relief Act, 1877, sec 27

Speafic Rehef Act, sec 27~ Neither the Transfer of Property Act
1882 nor the Regmstration Act, nor the decisions a4 to the effect of notice
with reference to sec 50 of the Regstration Act, override the doctrine of
equity coutamed n sec 27 of the Specific Relief Act It 15 prosided by
sec 27 (b) of the Speaific Relief Act that specific performance may be grant-
ed azanst o third parts cluming under a title ansing subsequentls to the
contract, except a transferee for value who has pard Tus money 1 good faith
and withont notice of the onginal contract  The words used are *“ transferec
for salue”” and they sigmifs a person to whom the property 13 transferred

1) Sheo Narmn v Durbars {1897) 2 ran (1839) 11 Mad 202, Gostho
¢ W N 207, Vausdsu v Ra v Rohimy (160%) 13 Co) W N
ghunandin  (1699) 20 Cal 7, 692, Jadunandan v Aorr Aol
Saral Chandea v Hars {1900) gan (1012) 16 L W N 612 13
4 Cal L. J 333, Mhagan v Allak 1 C 633 [mertgage], Milmadba’
Intta (1911) Tun) Lee N> %3 v Hara Prasal (1912) 17 Gl
P23 0T C BT, Fam Suagh W N 116 181 C 0to, Shib Lal
¥ Ganga ) om {1922) 3 1ah ) v DBhapwean Das (1830) 11 AN
651 C 160 (2A Loase HT

) Metschard v Sagun (190} 20 1 () Pamalingt 3 Aysadoan (150%) 2%
Bm 48 %02l), Yodn v Ara Mad 128
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for value wliuch can onlv be under a registered mstrument when the value
exceeds e 100 The antention 1< to adopt the equtable doctrine of notice
n st for «p etfic porformance to protect bona fide purchasers for valuo
anl to treat at the vime time purchasers with nottee as persons purchasing
salyeet to th sindar & e exnting contractual obligation or with notice
«fatrut i faour of the parts entitled to specific performance  Nerther
the Trand r f Praperts  Act nor the Reastration Act overnides thus
proviam of the Speatfic Relif et (4)

(h) Aannan s Anchnan (16J0) 13 Mad 324 320

S.50
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PART XI.
Of the Duties and Powers of Registering Officers.
(d) As to the Requster-books and Indexes

Regter boota to be  DFe (1) The following books shall be
Lpp:p.;“ the eeversl kept m the several offices heremafter
offices named, namely -

A—In all registration offices -

Book 1, “Register of non testamentary documents
relating to 1mmoveable property ”,

Book 2, ““ Record of reasons for refusal to register
Book 3, “ Register of wills and authorities to adopt "', and
Book 4, * Miscellaneous Register »,

B—In the offices of Registrars
Bool. 5, “ Regster of deposits of wills

(2) In Book 1 shall be entered or filed all documents or
memoranda registered under sections 17, 18 and 89 which
relate to immovreable property, and are not wills

(3) In Book 4 shall be entered all documents registered
under clauses (d) and (f) of section 18 which do not relate
to immor eable property

(4) Nothmg mn this section shall be deemed to requre
more than one set of books where the office of the Registrar
has been amalgamated with the oflice of a Sub-Registror.

‘Local Amendments —The section hasheen amended, 1n its apphiestion
to the Preadency of Bombay, by sec 7 of the Indian Registration (Bombas
Amendment) Act § of 192% which came into force on the 22nd Vav 1920
The amendment 1s 24 follows —

“In subcection (2) of section §1 of the sard Act {the Indian
Reastration Act, 1908] after the figurcs ‘897 the word
and fiures “mith sectione (2) and (§)  shall be ncerted ™

Earher Act.—See rec 51 of Act 3 of 1877 and Act B of 1871, sec BB
of Act 00f 1466, and sece [6and 59 of Act 16 of 1864
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Book 1 and Book 4. Where 1t 13 doubtful whether a document 15
a mortgage or merels an agtiement to mortgyze the fict that it 1s registered
1n Book 1 ar Book 4 affords a guide to the detcrmination of the intention of
the parties 1 1t 1< registered m Book |t shows that the parties did not
ntend 1t to bo a mortgize () For other cises see notes to see 21,
Whether registration voud f desenption msufficient — on p 115 above
anl *Fflect of the cection an the doctrine of notiee * atp 11s
Book 4 and Book 3 When a document which onits true construction
1< 8 will wax repistered an the Miseellaneous Register Book 4 instead of in
Book 3, the Prissy Counerl eud that this pomnt was msufficient to outwergh
the terms of the document it~elf anl the other surrounding circumstances
which howned that it wasa will ()

52. (1) (a) The day hour and place of presentation,

and the signature of every person present-

Datrs o remwter gng g document for registration shall be
ing officets wlen daca

ment presentedt cndorsed on every such document at the

time of presenting 1t ,

(b} a receipt for such document shall be given by the
remstering officer to the person presenting the same, and

(c) subject to the prowvisions contamed n section 62,
every document admtted to registration shall without
unnecessary delay be copled m the book appropriated there-
for according to the order of 1ts admisston

(2) All such boohs shall be authenticated at such
ntervals and 1n such manner as 1s from time to fime prescribed
by the Inspector General

Earher Acts —See sec 52 of Act 3 of 1877 and Act 8 of 1871
scc 57 of Act 20 0f 1866 and secs 36 and 38 of Act 16 of 1864

Local Amendment —Sec Part XI A, sec 70D (3) (c) below

Signature of person presenting the document—The section
does not require that the signature of the person presenting a document for
registrabion should appear mnmediately under the endorsement as to
preeentation (X)

Erroneous endorsement —In cases where there has been an mvald
presentation by an agent not duly authonzed, and subsequently a vahd
presentation by tle executant in person, the fact that the sub-registrar

(1) Jagatdhar v Broun (1906) 33 Cal 1311 C 318, (31) A FC 109
1133 11562 1153 (A} Rabul Singh v Hars MAarayan
(5} Kriwkna Rao v Sundara Sica Reo (1913) 11 AU L, J 617 201 C

(1931 53 T A 148 58 Vad 440 678

Ss.
51,52
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has endorsed the date of the mvald presentation on the deed has been
held to he an irregularits which does not +itiate the regstration (f)  Sce
note, # Presenting document for registration,” atp 136

53. Al entries 1 each book shall be numbered m a
conseentnne series, which shall commence
Coiries tr bonum  and terminate with the year, a fresh series
berpd cnsect tively
bemng commenced at the begmnmg of each
year
Local Amendment —See Part NI A, sec 70 D (3) (d), below

54. In every office m which any of the books herein-

before mentioned are hept, theie shall be

turrent ndexes and  propared current imndexes of the contents

«ntnes therun

of such books, and every entry m such

mdeses shyl be made, so far as practicable, mmedmtely

after the registering officer has copred, or filed a memorandum
of the document to which 1t relates

Local Amendments The section has been amended, i ats
aj pheation tothe Prevdenes of Bombay by sec 8 of theIndian Regstration
(Bombay Amendmenty \et 5 of 1929 which came 1nto force on the 22nd
Mav 1929 The Am ndment 1+ as follons —

o section 51 of the sud Act [the Indian Reqistration Act, 1908]
after the word bouks where 1t occurs for the second tine the
words and there shall also be prcpared current indexes of the
contents of the copies filed under sub sections (1) and (3) of section 89
ahall be inserted

55. (1) Four such indexes shall be made m all regstra-

Intexestolemstleny  t101 oflices, and shall be named, respectrely,

regustening officers and  Index No I, Index No 11, Index No 111
tnecntents and Index No IV

(2) Index No I shall contamn the names and additions
of all persens exceuting and of all persons clammg under
evers document ¢ntered or memorandum filed m Book No 1

(3) Index No II shall contamn such particulirs men-
tioned 1 section 21 relating to every such document and
memorandum as the Inspector General from tune to time
directs m that behalf

W) Barat Inde v Hamid Al Aban | farlherder ¥ Mest it Fharas
(1020} 47 1 A 177 42 ALl 45~ (1 1321 ¢ 8’1 (3 A L.

1 €3 (2D A MW, 637
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(4) Index No III <hall  contain the names and addi
tions of all porsons excaatmg every will and authority
entered m Book Ne 3 and of the executors and persons
respectively  appomnted  thereunder and  after the death
of the testator or the doner (but mnot before) the
names and additions of all persons clamumg under the
same

(5} Index No IV <hall contain the names and addi-
tions of all percons executmg and of all persons clammng
under every document entered m Book No 4

(6) Each Index shall contain such other particulars,
and shall be prepired 1 such form, as the Inspector-General
from tune to tume directs

Local Amendments —The section his been amended, mts applica-
tien to the Presideney of Bombay, by =cc 9 of the Indian Registration
{Bombay Amendment) Act 5 of 1929, which came into force on the 22nd
My 1929 The smendment 13 as followa —

“In rection 55 of the said \ct [the Indian Registration Act, 1908},
(8) for sub section (1) the following shall be substituted, namely —

‘(1) six such 1ndexes shall be made 1n all registration offices and
shall be named, respectively, Index No I, Index No IA,
Index No II Index No IT A, Index No III and Index
No IV,
(b) after sub section (2) the followmg sub section shall be mserted,
namely —

*(2A) Index No I A shall contamn the names includmg the
father s name, or, in the case of per<ons usually described by
their mother’s name, their mother s name and the places of
residence of all persons executing, and of all persons claimung
under, the documents of which copies are filed under
sub section (1) or (3) of section 89, 7

(c) after sub section (3) the following sub section shall be nserted,
namely —

*(3A) Index No II A ghall contarn such particulars mentioned
1n sectton 21 as the Inspector General may, from time to time,
preseribe 1n thig behalf 1 regard to every copy filed under
sub sectton (1) or (3) of section 89,

S.55
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(d) for the words ‘and addinons’ wherever they occur the words
“including the father s name, or, 1n the case of persons usually
deseribed by their mothes s name, the mother s name, and the
places of residence  shall be substituted *

Directions by Inspector-General.—The fact that the Inspector
General directs certain particulars to be mserted 1n an Index cannot overnide
the provisions of sec 22 {2) regarding the description of houses and lands (m)

56, Repealed by the Inthan Regqustration (Amendment)
Aet 15 of 1929

57.. (1) Subject to the previous payment of the fees

pajyable i that behalf, the Books Nos 1

o sterng offcers  and 2 and the Indexes relating to Book

cgsmm bo‘fpks and No 1 shalll) be at all tunes open to

mdexes and to gne nspection any person applymg to

:iﬁ:re:d copes.  of lnsgect the ysame): gnd, subjzgtytog the

provisions of section 62, copies of entries

1 such books shall be given to all persons applyng for such
copres

(2) Subject to the same provisions, coples of entries 1
Book No 3 and in the Index relatng thereto shall be given
to the persons executing the documents to which such
entries relate, or to thewr agents, and after the death of the
executants (but not before) to any person applymg for such
coples

(3) Subject to the same provisions copies of entries 1
Book No 4 and m the Index relating thereto shall be given
to any person executmg or clammng under the documents
to which such entries respectively refer, or to his agent or
representative

(4} The requsife search under thus section for entries
“;f' Books Nos 3 and 4 shall be made only by the registermg
olncer

(5) All copies gren under this section shall be sgned
and sealed by the registering officer, and shall be admssible
for the purpose of proving the contents of the omgmnal
documents

(m) Hoosern Abdul Rekman v Laclms pp 492nd 70 841 C 416 (25)
chand (1925) 49 Bom 40, at AT
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Local Amendments  The section has been amended, m 1ts applica-
t1on 1o the Prosderes of Bombayv by sie 10 of the Indian Registration
{Benlay Amenimenty Act % of 1920 which came nto foree on the 22nd
Mas I92¢ The ameniment 1voas foll me

Insub srctien (1) f scction 7 of the <aud Act [the Indian Regs
traticn Act 1% ) after the wonds and fighn Book No 1° the
f llhmang wends ar 1 fizures shall beansorted namely —

and «n onz as they an presoned  the copies filed under sub
seety ne (1) anl (3) of scction <% and the mdeves relating to such
cojies

Earlier Acts. e we %7 of \ct 3of 1877 and tet 8 of 1871 sec 65
of \ct 20 of 1506 andrces Srand (0 of Aot 16 of 1861

Sub-sec. (5): Admisstahity of certified copies of registration
entries — \ comifisd copy of a re sstratton cops 13 admisable to prove the
contents of the e nmnal documint anlv when a case 13 made out for the
introducticn of secondary cvidanee eq by proof of the loss of the ornginal
If such a e1 15 made out the corbied copy shall be admitted under
this suly section without ather proof than the Regstrar & certificate of the
correetnes of the copr and xhall be taken as a true copy (n)  If a certified
cOpy were adnossible without rogmnng a case to be made out for secondarsy
esidenee, any one who s dishonestly minded moay get any document whatever
regntered an the Reostry (Hheo and thon use it against any person alleged
to b the exccutint thereof (o) But where the certified copy has been
admitted without sny objction having Leen taken that no sufficient found
ation has been lad for it admisston 1 evilence, 1ts admussibibty cannot
be questioned on that ground m an appellate Court (p)

Cirtificd copaes, howaver  can under sec 76 of the Evidence Act be
produced an proof of the cortents of the reqstration entries in Books
Nos 1, 3 and 4 which ar¢ public docutents under sce 74 (2} of that Act

Towers of attorney which are not reg, 1 but merely auth dby
the sub registrar under see 33 (1) (a) are not public documents under sec 74

{2) of the Indian Lvidence Act ()

(B) As to the Procedurc on admitting to Registration

Parieulars o be 58, (1) On every document admitted to

end, ,‘rl::ﬂ ur;"lln;':p'::::! registration, other thana copy of a decree

ton or order, or a copy sent to a reglstermg
(%) Jurwh Clunder v Prosunno Coo (1874)2L W R 265
mir (1874) 22 W R 303, Sn | (p) Podmanv Hamcanta(1915)19 C W,
Jtam v Ram Lal (1913) 11 ANl N 929,291 C 807 (P C)
L. 255, 258,18 1C 678 i (@) Bishen Sarup v Abdul Samad (1931)

() STah Fyez Al v Omedee Singh 29 AIL L. J 666, (31) A A. 649

Ss.
57,58
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officer under section 89 there shall be endorsed from time
to time the following particulars, namely —

(a) the sgnature and addition of every person
admitting the execution of the document and, if such
execution has been admtted by the representative, assign or
agent of any person, the signature and addition of such
representative, assign or agent,

(b) the signature and addition of every person examined
m reference to such document under any of the prowvisions
of this Act , and

(c) any payment of money or delivery of goods made
m the presence of the registermg officer n reference to the
execution of the document and any admission of receipt
of consideration 1 whole or i part, made mn his presence
m reference to such evecution

(2) If any person admitting the execution of 4 docu
ment refuses to endorse the same the registering officer
shall nevertheless register 1t but shall at the same time endorse
a note of such refusal

Earlier Acts See rec 58 of Act 3 of 1877 and Act80f1871 sec 66
of Act 20 of 1866  and secs 30 and 36 of Act 16 of 1864

Signature of person admitting execution —\n admission of exe
cution made by a person executing a document before a registering officer 13
evidence of executton against lam but not against a third party (r)

Admssion of recexpt of consideration —Vhere a party to a deed
admits receipts of tion before the g officer but demtes
receipt of deration 1n a sub: ding the burden lies on hum
to shon that he did not receive thc consderation The admission would be
valueless 1f 1t could be goue behind 1 every case by an assertion that that
which was stated at the time before the registering officer was untrue (s) The
admssion however 18 not conclusi e evidence of the receipt of consideration
W35 merely prina face evidence of that fact {f) Nor 15 1t evidence
against one who 15 a stranger to the deed ()

() Ray Mangal v Oatkura (1916) Gom Chand \  Sardar Khan
31A1 14 127 C 310 (1900) Punj Rec L. R p 401

() Al Rhon DBahadur \ Indar Par | (v) Manokar Sngh v Su rta Ruer
shad (1896) °3 Cal. 9u0 954 23 (1895) 1 Al 48 Arenav
I A 9° Sheo Ratan v Abdul | \agend abala (19 1) o Cal. W
Ranm (1889) 9 Al W N 142 N 912 661 C 694 (21) A L.

() Ruba v Shankar Das (1878) Iung 430 Ghurpheln Purmeshar
Pec No 8 Ta r Sngh v Jar Dayal (1907) o Cal L. J 603

Gopal {1858} Pun) Rec “o 17
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Denial of receipt of consideration Dl of receipt of con
srleraticn woro cround for nfusme T o (1)
Omitting to endorse signature  Such an ommsion 13 & micre
defect an proeadure wathm the momng of ~ ¢ %7 and 1t does not
invalilate the reqistranr o proveded the adnn sion s s recorded ()

Suly see (2) Aet 20 of 16 dal not contun eny provision corres
1 oading wath aubwee (2 Tuthe ab nec of suchoa provimon ot was held
that wheee a person A lmatting the cxeutn of a document refused to
endome the sane as provibol by sub we (1) <] (1) the reistering officer
tal no poner to renater the document () Under subsee (2) the
rezrstennz oficer has pow powdr to nonster the document  but at the same
fime toen loree anote of such refusal alure to comphy with the provisions
f this s th serty s merdy o dofect i procedure witlin the meanmg of

ree 27 and does mot vitinte the registration (y)

Endorsements made on an unregistered deed confirmed by a
subsequent regstered deed  \n unremstored deed 19 confirmed by
another deed whah 1ot tered  The former 13 innexad as a schedule to
the Jatter  The endorsements roquieal by this scetion and sees 59 ind 60
ars ma e not on the confirming dad hut on the decd confirmed  Held by
the 'ty Counerd that the confirmng deed was duly registered (2)  See
notes to st 17 Unroetered mstrument confirmed by a subsequent
retormd mstrument on p 3 above

59, The rcmsterng officer shall affin the date and his

signature to all endorsements made under

Fndmmnents t ke gections 52 and 58, relating to the dame

et g2t D document and made m his presence on the
same day

60. (1) After such of the provisions of sections 34, 35,
58 and 59 as apply to any document
,,;}f’:l‘ﬁ““ of res presented  for registration have been
complied with, the registering officer
shall endorse thercon a certificate contaimng the word
* registered,” together with the number and page of the book
in which the document has been copied

() In tle 1 stter of DBrindiban (1868) 101, 102 103
1 Beng L RO C 47, In the () S Y A R ChettyFurm v ko Teik
mtter of the DPetition of Bush Aa(1923) 1 Rang 22, 74 10 82,
\ath (1876) 1 All 318, 322 (2)A R 176

() Man Blan v Sawmdh (1881) 4 | (z) Muchell v Mathura Das (1885)
All 40 4145 8 All 6, 810, 12 TA 150, re

(z) In the Petitton of T Venlate versing Mathura Das v Iitehell
sawms Naik (1868) 4 Mad H C (1882) 4 AlL 206

Ss.
58-60
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(2) Such certificate shall be signed sealed and dated by
the registering officer, and shall then be admussible for the
purpose of proving that the document has been duly registered
in manner provided by this Act and that the facts mentioned
1 the endorsements referred to 1 section 59, have oceurred as
theremn mentioned

Earlier Acts —See scc 60 of Act 3 of 1877 and Act 8 of 1871  sec 68
of Act 20 of 1866 and sec 37 of Act 16 of 1864

Local Amendment —See Part XI A sec 70 D (3) () below

‘Such certificate shall be sealed —The omussion to seal 1s a
mere defect 1n procedure within the meaning of sec 87 below {a)

“Shall then be admssible for the purpose of proving’—

These words were substituted 1n section 60 of the Act of 1877 for the words

shall then be prima facie evidence  which occurred 1n the corresponding
section of the Acts of 1866 and 1871

Certificate of registration when to be endorsed —The certificate
of registration 1s to be endor<ed after the provisions of secs 34 35 58 and 59
have been complied with (b}

Certificate admissible for the purpose of proving that the
document has been duly registered in manner provided by this
Act—Tt was at one time held 1n some cases that a certificate of registratron
was conelusie proof that the document was registered according to law, but
this view can no longer be sustained At the same time 1t 15 not obhgatory
upon the Courts 1n every case where a regmistered document 15 relied upon
that they should nquire before receiving 1t 1n evilence whether the Regis
trar had properly performed lisduty  In Mokaruned Fuas 1 Biry Lall (c)
therr Lordships of the Privy Council sard It would be & most incon
vement rule 1f 1t were to be laid down generally, that all Courts upon the
production of a deed which has the regmstrar s endorsement of due regs
tration should be called on toinquire before recersing 1t 1n evidence whether
the registrar had properly performed his duty Therr Lordships think
that this rule ought not to be thus broadly laid down The registration 1s
matnly required for the purpose of giving notorety to the deed and 1t 1s
required under the penalty that the deed shall not be given 1n evidence unless
1t be registered  ¥f 1t be registered the party who has presented 1t for

(2} Sta Vath v Bssessur Roy (1902} Troyl chhya ANath (1906) 33 Cal
GCal W N 598 W37 564 83 1 A 10 Sheo
(%) See Vajd Hossen v Falun Vissa Shunbur v Hardey MNaran
(1830} 16 Cal 468 471 16 1 A (1881) 6 Cal 20, 2798 Aotumal
103 Veerappa v Aad resan (1013) s Dur Makomed (31) A S 18
21 ¥Mad LJ 664 201C 385 See also Veer Usudoollah v Beeby
() (IB"N4TA 166 175 1 AL 406 Imaman (1866) 5 W P P C 26

474 Gangamoys  Debs v %9 2)TA 19
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resitration 1o then ur der the Act in a poation which prima Sfecre at least
ertitles hier o pive the deelin evidence The fact that a document hag
enlored et A ecrtif cate of tometnition s prima facte exvulence that the
requiree ente o f the At bave Loen camplied with  and after <uch endorse
Tient the bunden of proving any act o omision which would mvaldate
the remctration rosts on the persan who challenges the registration (d)
Exidence may be Jol to contradiet or to cornct a certificate It was con
tended that a deed wae amvalidly proented for roustration because the
enJorsement showed that 1t had Leen {rescnted by an agent and no power
of attomey wae { nhooming . Remstratton was however, held to be yvahd
when the sub repetrar gave evudence thot st had been presented by the
executant () Asunthe eortifieate ss not by atself evidence that the person
who admtted exeeutien befire the renistrar was the person who could gne
title tothe parny clamng under the document () Sce further on this subject
the foll ming notes

(1} notes to ree 21 Whither regatration voud af deseription msuff-

cent, onp 1% aboe

{2) notes to see 23 Rentration voud of document presented after

proper tune on p 123 above,
29 Registration soid 3f no part of the property situate

(3} notestogec 2
withitt the suls distriet on p 129 above, and  Fictittous incluston

of property, onp 130above,

(4) nates toree 32 Registration iy alid if presentation unauthonzed,”

onp 135 abave,
{3) notis to rec 35

Certificate admssible for the purpose of proving the facts
mentioned in the endorsements.— The certificate 13 admissible to prove
the facts mentioned 1 the endorsements (), namely, the facts set forth n
sec 52 (1) (8) and sec 58 (1) Sce notestosec 58, Signature of person
admitting cxceution,” and * Admission of receipt of consideration,” on
1 212 above

Registration no proof of execution—Sce notes to sec 35 under
the same head, on p 149 above

(d) Mast Walayet Jan v Jamal Din LR 192, 721C 304, (23) A B

(1936) 151 L C 402, (31 A L 253
262, Sudarsana Raox Seetharam | (9) Thama v Gound Bilal {1907} 9
amma (1033) 3T W N 1148 Bom LR 401, Anaudibas v

(&) Ofcral Receverv P L XK M R JM, Aarayan (1915) 17 Bom LR 49,
Chetig1r Form (1031) 58T A, 116, 9 271 C 478, ¥ishuanath Rampi v
Rang 171, 131 I1C 767, (31)A Rakibat (1931) 55 Bom 103, 128
rC 75 LC.90L (3 AB 105

() Marutts v Dattu (1923) 25 Bom.

S. 61
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Registration as affecting genuineness of a deed —The mere
circumstances of a deed not being registered 15 not sufficient by 1tself to
counterbalance the evidence 1if 1t 15 generally satisfactory m proof of the
genuineness of the deed (k)

Registration as passing title —See notes to sec 47 under the same
head on p 165 above

Lamtation —The word registered m the Iamutation Act, sch I,
art 10 refers to the date on which the endorsement registered’ 1s
made and not the date on which the document was presented for
registration (1)

61. (1) The endorsements and certificate referred to
and mentioned i sections 59 and 60

conlorsementa m[:‘;d shall thereupon be copred mto the margin
and document returned O the Register book, and the copy of the
map or plan (if any) mentioned m

section 21 shall be filed 1 Book No 1

(2) The registration of the document shall thereupon
be deemed complete, and the document shall then be
returned to the person who presented the same for regis
tration, or to such other person (if any) as he has nommated
m wnting 1 that behalf on the receipt mentioned 1n
section 52

Local Amendment —See Part XI A, sec 70D (3) (f), below

Registration complete —Vhen the registerng officer has comphed
with sections 60 and 61 the remstration 1s complete These sectrons make
no reference to sections 54 and 55 so that an error 1n the Index entry will
not affect the vahdity of the registration though 1t may have an effect on the
operation of the registration as notice (7)

62. (1) When a document 1s presented for regis
tration under section 19, the translation

Procedure on pre shall be transcribed i the register of
I‘:;‘;‘;‘fp docament " documents of the nature of the omgmal,
registering officer and, together with the copy referred to
m section 19, shall be filed 1 the

registration office

(8) DBaboo Gur gapershad v owjee Lall Ram (1906} Pany Rec No 92
{1871)16% R 30 32 0} Sta Ram v Ray Varain (193%) 150
() Aaram v Fozl (1881) Punj Rec T G5 (39)A O 283
No 10 Bhgan Ram v Gopal
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(2) The endoreements and  certificate respectnvely
mentioned an eections 32 and 60 shill be made on the
ongml, and, for the purpose of mahing the copies and
memornda required by <ections 57 64 65 and 66, the
tran<lation ehall be treated asaf it were the original

Loeal Amendment.—Ser Part NI\, «¢ 70 D (3) (g), below

63. (1) DIverv registering ofticer may

m‘ﬁ oy "v:jr';""': at his diseretion adnumister an oath to any

valataner cLotatements  Person examined by him under the provi
s10ns of this Act

(2) Laery such oficer may also at his diseretion record
a note of the rubstance of the statement made by each such
perwon, and such statement shill he read over, or (if made
1 a language wath which such person 15 not acquunted)
mterpreted to him an a linguage with which he 1s acquainted,
and 1f be admts the correctness of such note, 1t shall be signed

by the regist ning oflicer

(3) Livcrv such note so signed shall be admissible for
the purpose of proving that the statements therem recorded
were made by the persons and under the circumstances
theremn stated

Oatit — Oath unler vee 3 (36) of the Gencral Clauses Act 1897, includes
“affirmation  and  declaration  1n the case of persons by law allowed to
affirm or declare instead of sneaning  Under see 6 of the Indian Oaths Act,
1873 an sffirmation can be made by a Hindu or Mahomedan or any person
who has an objection to making an oath

(C) Special Duties of Sub-Registrar

64, Eivery Sub Registrar on registering a non-testa-
mentary document relating to yimmon eable

Prcelurs  where property not wholly situate m ns own sub-
-lio:&:me:t m::‘:;l” o district shall make a memorandum thereof
dutricta and of the endorsement and certificate (af
any) thereon, and send the same to every

other Sub-Registrar subordinate to the same Registrar as
himself 1n whose sub district any part of such property 13
situate, and such Sub Registrar shall file the memorandum m

his Book No 1.

Ss
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Registration as affecting genwneness of a deed —The mere
eircumstances of a deed not being regrstered 1s not sufficient by itself to
counterbalance the evidence if 1t 1s generally satisfactory i proof of the
genumneness of the deed (k)

Registration as passing title —See notes to sec 47 under the same
head on p 165 above

Lamitation —The word regstered 1 the Limutation Act, sch I,
art 10 refers to the date on which the endorsement  regstered’ 1s
made and not the date on which the document was presented for
registration (2)

61. (1) The endorsements and certificate referred to
and mentioned 1 sections 59 and 60

cern lorsements w:l:g shall thereupon be copted mto the margin
and document returned  Of the Regster book, and the copy of the
map or plan (f any) mentioned m

P
section 21 shall be filed 1 Book No 1

(2) The registration of the document shall thereupon
be deemed complete, and the document shall then be
returned to the person who presented the same for regis-
tration, or to such other person (if any) as he has nominated
m wrntmg m that behalf on the receipt mentioned m
section 52

Local Amendment —See Part XTI A sec 70 D (8) (f), below

Registration complete —When the registering officer has complied
with sections 60 and 61 the remstration 1s complete These sectrons make
no reference to sections 54 and 55 so that an error in the Index entry will
not aflect the vahdity of the registration though 1t may have an effect on the
operation of the registration as notice (3)

62, (1) When a document 15 presented for regs-
tration under section 19, the translation
roirocedure o pre shall be transcribed 1n the regster of
languare anknown to documents of the nature of the origmal,
registening officer and, together with the copy referred to
m section 19, shall be filed i the

registration office

(B} Baboo Gungapershad v Jlowgee Lall Ram (1906) Punj Rec Mo 02
(18716 W T 30 32 () Sto Ram v Ray Maran (1934) 150
() Aaram v Fal (1881) Punj Pec T ¢ 15,3 A O 283

o 10, Bhajan Ram v Gopal
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(3) Such Regstmr on recenang any such copy shall
file 1t m hix Book No 1 and shall also send a memorindum
of the enpv to cach of the Sub Registrars subordinite to
lim withim whos sub-distnict any part of the property 15
fituate,

(4) Evern Sub Regstrar receving any  memorandum
under this aection shall file 1t 1 his Book No 1

67. Onanv docuament bang reastercd under section 30

sub scetion (2) a copy of such docu

Procedureanes nopt and of the endorgements and certifi

T U e

tm 20 rab ety m s Gate thercon shall be forwarded to every

Registrar within whose district any part

of the property to which the instrument relates 1s situate,

and the Ite nstrar reee g such copy shall follow the procedure
prosertbed for him i section 60, sub section (1)

(E) Of the controlling powers of Regustrars and
Inspectors General

68. (1) Every Sub-Regstmr shall perform the duties

ower (f Laitram of s office under the superintendence

t sapermter 1 ar 1 and control of the Registrar mn whose district
entml rubTeratiar Lo office of such Sub Registrar 1s situate

(2) Ivery Registrar shallhwve authority to1ssue (w hether
on complunt or otherwise) any order consistent with this Act
which he considers necessary 1n respect of any act or omission
of any Sub-Regstrar subordmate to him or in respect of
the rectification of any crror regarding the book or the office
10 which any decument has been registered

Registrar cannot cancel registration —Ths section does not confer
ujon the Reastrar the power of cancelling the registration of documents
is not dented and which have been already rems

the «xccution of which
Such an order 13 ultra vires and does not affect

tercd by the Sub Restrar
the validity of the registration U]

Regmstrar cannot order production of a document after 1t is
remstered —The Registrar cannot order the production of a document
after 1t 1 reystercd, even for the purpose of satisfymg himself that 1t 1s

correctly stamped (1)
O Tamron Al v sirfe Al ()
!

Lah 745, 138 I C. 158, (33)
A L 495

L. T80
() Thatar Dis v Fmpevor (1933 13

Ss.
66-63
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69. (1) The Inspector General shall exercise a general

superintendence over all the registration

Tower of Inspector offices m the territories under the Local

:‘:g'l‘ft’:;]n;‘:, B:ﬁ’;‘;’;;":gg Government, and shall have power from

make rules time to time to make rules consistent
with this Act—

(a) providing for the safe custody of books papers and
documents? ,

(b) declaring what langnages shall be deemed to be
commonly used m each district ,

(¢) declaring what territorral divisions shall be recog
mzed under section 21,

(d) regulating the amount of fines imposed under
sections 25 and 34, respectively ,

(e} regulating the exercise of the discretion reposed in
the registering officer by section 63,

(f) regulating the form n which registermg officers are
to make memoranda of documents ,

(2) regulating the authentication by Registrars and Sub-
Regstrars of the books kept 1n their respectrie offices under
section 51,

(h) declaring the particulars to be contained mn Indexes
Nos I, II, IIT and IV, respectrvely ,

(1) decluung the hohdays that shall be observed m the
regstration offices , and

(1)) geperally, regnlatmg the proceedmngs of the Regis-
trars and Sub-Registrars

(2) The rules so made shall be submitted to the Local
Government for approval, and, after they have been approved,
they shall be published 1n the officinl Gazette, and on publica-
tion shall have effect as if enacted 1 this Act

1 Tiewords and alto for the destruc Kept wero repealed by see 6 and
tion of such booke papers nnd Sch of the Destruction of Records
decuments a3 need no longer be Act, 1017 (5 of 1017)
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LocalAmendmente  Tles octi niacl onamendad miteappheation
totdePree Jemen of Bt 3l byoene 11 fthe Inbian Regstration (Bombay
Urees Tepen) Aot 5 cF 1920 whach eam ante foree en the 22nd Vas 1929
Tteareedr evsavac il e

In elanes (W) «f sdbeetsn (1) f vctun ) of the eud Acet
Ve Inlian Reveratin At Do) after the hzures 1 and
M e frares 1A and I A resjoctinedy shall e
1l

Tl sty a1 higx ale s been amen Iod anat<oag beatim to the Preadeney
B rilay, 1s aee 2 cf tte Inlian Boastrinon (Bombay Amcndment)
Aet 17 f 19%0 whyeh eame nto e on the 9th Septamber 1930 The

2 endt rutaeadt 11 one

* After el ee gy o f suls ccetiom (1) of scetion 69 of the Inditn Registea
trn At 190~ luremafter called the sud Aet the followmg clavse
sVall b sneerted, namels
*(g2) re,ouliting the proccdure for transmuttimg documents for

hong hotecraphed and the sernl numbertng  bmding and
presnation of the photaoraphic prints and negatives

The mectien has been furthir amended, 1n ats appleation to the
Prealiney of Binbas Iy see 2 of the Indian Registration (Bombay
Amendment) At NVIT of 1933, wluch came into force on the 18th Octo

bor 1973 The amendment is as follows —

“ To claue
tron Act
mnaftere
and the manner of fiuing the sznature and seal of the Photo
Restrar at the end of a length of film * 7

“ To make rules”—Under sec 21 of the General Clauses Act,
1R97, a powcr to make rules meludes the power to add to, amend,
vary or reseind Under sec 24 of the same \et rules made under a
te potration Act, go far as they are not inconsistent with the

previous R
existing Registration Act, continue in force unt1l superseded by any rules

under this Act

70. The Inspector-General may also, m the exercise of

y . s discretion, remit whelly or n part
ce‘n‘;‘;‘:{u‘j’n’;fﬁf{; the difference between any fine levied
under section 25 or section 34, and the

amount of the proper registration fee

Ss.
69, 70



5.7

252 INDIAN REGISTRATION ACT

PART XI-4

Of the Copying of Documents by means of Photography
Note —This Part has been inserted by sec 3 of the Indian Registra~
tion (Bombay Amendment) Act, 17 of 1930, which came into force
on the 4th September 1930. This Part apphes only to the Presidency
of Bombay.
PART XI-A
Or THE CopYING OF DOCUMENTS BY MEANS OF
PHOTOGRAPHY

704 Ths Part shall apply to the

areas only w respect of which @ notification
s wssued by the Local Government under
section 70 C'
70-B  For the purposes of this Part ° Pholo Registrar’
means any person appownted by the Local
Government 1o perform the duties of Photo-
Regqustrar under this Part

Provnded that the Local Government may delegate subgect
to such restrictions and condutions as 1t thinks fit, to the Inspector-
General of Requstration the pouer of appounting Photo Reqistrars

70 C (1) The Local Gorernment may, by notyfication n

the Bombay Government Gazette, durect that

Documents may be 4pn gy dustrict or sub dustrict specified wn the
photographed wn arcas

notified by Government ~ R0ltfication copies of documents admatted to

reqistration under this Aet shall be made

by means of photography

(2) On the wssue of such notificatrion o shall be translated
anto the vernacular of the district and shall be posted 1n a conspicu
ous place at the Reqistration offices affected by the notification

70D In any distrct or subdistnct an respect of uhach
a notification has been ssued  under

Apphiestion of Act to
acabphesuon st Actto  section 70 C' the prousions of this Act

wection 50 C shall, for the purposes of this Part, be subject
to the following modifications, namely —

Application of this
part

Defimtion

(1) (a) erery document adintted to reqistration under
section 33 or scction 41 shall be carefully marked with an
wdentification stamp and the serral number of the document on
ewery page
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1

(0 Tt <skall then be transmtted by the reqstering officer
to tFe Ploto Reqstrar, swcho <hall cause, ecach swude of cach
page of <uck docwment together weith all stamps, endorse
mente, seals qgnatures thumb anpressions and certificates
app arng thereon to I photoqraphed without subtraction or
alteration He may for thie purpose cut or untie, without
brealing any seale the thread or nibbon wherewath the pages
of t}e document are seien together w order to separale the
pracs of the document and as soon as the docwment has been
photographed  he  shall rebond  the document exactly as
before and of he has eut the thread o1 ribbon shall seal i over
the yount weath hns seal

Provided that before tranamssion of the document to the
Photo Reqistrar the party presenting the document may require
the requstering officer to have 1t copred by hand under
sccton 32 on payment of an additional copying fee

() There shall then be prepared and  preserved the
negative and at least one photographic print and to each such
negative and prunt the Photo-Reqstrar shall fix Ins signature
and seal v token of the eact correspondence of the copy to
the orvpnal document as admatted for reqistration

[ Provrded that when more than one such negative 1s
recorded on one length of film and the Photo-Requstrar has
affixed Ins swynature and seal at the end of such length of
Silin certifying wn the manner preseribed by rules made w
tlas belhalf, the exact correspondence of all copies on such
length of ) ) T
shall be ¢ '
such nege B

(d)  One set of such prints arranged wn the order of thewr
serial numbers shall be made up wnto books and sewn or
bound together  To each such book the Registrar or Sub-
Requstrar shall prefix a certificate of the serwal numbers u
contans, and the books shall then be preserved wn the records
of the Sub Reqstrar.  The negatues shall be preserved in
such sutable place as the Inspector General may prescribe.

Amended by sec 3 of Bombay Act 1 force on the 18th Octobrs 1033
XVIIL of 1933 which came into

5.1
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PART X1 4

Of the Copyng of Documents by means of Photography
Note —This Part has been inserted by sec. 3 of the Indian Registra~
tion (Bombay Amendment) Act, 17 of 1930, which came into force
on the 4th September 1930 This Part applies only to the Presidency
of Bombay.
PART XI A
Or toE CorYInG OF DOCUMENTS BY MEANS OF
PHOTOGRAPHY

70 4 This Part shall apply to the

Appheation of tms areas only wn respect of uhich a notafication

part 1s assued by the Local Government under

section 70 C

70 B For the purposes of this Part © Photo Requstrar’

means any person appointed by the Local

Government to perform the duties of Photo-
Regqistrar under this Part

Pronded that the Local Government may delegate, subject

to such restrictions and condutrons as 1t thinks fit, to the Inspector-
General of Regqistration the pouer of appownting Photo-Registrars.

Defimtion

70 C (1) The Local Government may, by notsification wn

the Bombay Government Gazette, duirect that

\Documents may be gy any dustrict or sub dustrict specyfied i the
photographed m ‘areas

notified by Government  R0tyfication copres of documents admaited to

requstration under this Act shall be made

by means of photography

(2) On the wssue of suck notification ot shall be translated
anto the wernacular of the district and shall be posted i a conspicu-
ous place at the Regestration offices affected by the notification

70D In any district or sub dustrict wn respect of which

. a mnolification has been ssued under
pplication of Act to

srenn e s Ao secon 70 C the provisions of thes Act

section 70 C shall, for the purposes of this Part, be sulpect
to the following modifications, namely —

(1) (a) erery document admitted to reqstration under
section 33 or section 41 shall be carefully marked wnth an
wlentrfication stamp and the senal number of the document on
eery page



PART XII.
Of Refusal to Register.

7L () FTan sub Renstrmr nfuang to register a
decument  oxeept on the ground that the
property to wineh 1t redites 1s not situate
withm  Ins <ubdistriet  shadl make an
crder of rofusal and rcecord his raisons for such order in his
Book Ne 2 and endorw the words  registration refused
on the document  and on apphestion made by any  person
excentmg or elaming under the doeument  shall * without
1avment and unncecssary delw give him a copy of the
re 1=oms a0 recorded

Feeampaf roef alt
oot ber otled

(2) Mo registermg oficer shadl aceept for registration
a document so endorsed unless and until under the pro
vastons heranafter contained, the document 1s directed to be
registered

Earlier Acts —See sec 71 of \ct 3 of 1877 anl \ct 8 of 1871 sec 82
¢f At 20 ([ 1P anlsec GO of \ct 16 of 1871

72, (1) Lacept where the refusal 15 made on the ground

of dennl of execution an appeal shall

frorpeal to Ter trar Jie agunst an order of 4 Sub Regstrar

Rew trar refusing Tefusing to admit 2 document to registra

repemion o fenl o tion {whether the registration of such

execut on document 15 compulsory or optional)

to the Registrar to whom such Sub Regis

trar 15 subordmate, if presented to such Registrar withm

thirty days from the date of the order, and the Regstrar
may reverse or alter such order

(2) Ii the order of the Registrar directs the document
to be registered and the document 15 duly presented for
registration within thirty days after the making of such
order, the Sub Registrar shall obey the same, and thereupon
shall, so far as may be practicable, follow the procedure
prescribed 1n sections 58, 59 and G0 and such regstration
shall take effect 25 1f the document had been registered when
1t was first duly presented for registration

Ss
L7
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Earlier Acts.—See sec 72 of Act 3 of 1877 and Act 8 of 1871 ; sec. 83
of Act 20 of 1886 , and sec 62 of Act 16 of 1864

Scope of secs. 72-77.—This section provades for an appeal to a Registrar
from orders of sub registrars refusing registration on a ground other than
demal of execution  Sec 173 provides for an application to a Registrar
where a sub registrar refuses to register on the ground of demal of execution
Sec 76 applies to orders of refusal by a Registrar made under sec 72 as well
asundersec 75 Sec 77 provides for a smt if the Registrar refuses to order a
document to be registered

Ground other than denial of execution,—This may be non-com-
phance with the provisions of secs 21 22 [description of property), or of
Part IV [time of presentation], or of Part V [place of presentation], or of
Part VI [presenting documents for registration], or 1t may be failure to
pay the fine imposed under sec 25 mn due time (n), or failure to pay the
registration fee, or 1t may be the non appearance of the executing party (o)
or of the heirs of the deceased executant (p), or any ground other than
demal of execution

All dectsions under this heading have been considered i the notes
under the appropriate sections

Appeal after thirty days.—See notes to sec 73, “ Applhcation to be
made within thirty days, after the making of the order of refusal,” onp 257
below.

73. (1) When a Sub-Registrar has refused to register
Aoplieat w @ document on the ground that any person
Regitiar | where Sub DY Whom it purports to be executed, or his
Registrar _refuses  to Tepresentative or assign, denies 1ts execu-
geguter on ground of tion_ any person clamimg under such docu-
ment, o1 his representative, assign or agent
authorized as aforesaid, may, within thirty days after
the making of the order of refusal, apply to the Registrar to
whom such Sub-Registrar 1s subordinate m order to establish
his right to have the document registered.

(2) Such application shall be m wnting and shall
be accompanied by a copy of the reasons recorded under
section 71, and the statements m the appheation shall be

(1) Umesh Chandra v, Nutarins Dasu 26 Mad L. J, 307,23 1C 23
(1010} 24 Cal. W, N. 304, 64 I1C. | (p) Hayat AL ~. Muhommad (1012)
562, 9AILLJ 736,18 LC. 97,

(o) Swarama v, V. Knshna (19M)
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verified by the applicant m manner required by law for the
verfication of plamnts

Earlier Acts —See secc 73 of Act 3 of 1877, secs 73, 74 and 75 of
Act 8 of 1871, and scc 8% of Act 20 of 1866  There was no such provision
m Act 16 of 1861

Ground of demal of execution —As to what 1s denial of exceution,
cee notes to <ec 33 *“ Denual of exccution  on p 120 above and notes to
se¢ 36 The mere fact that an application 1s wrongly headed as an appeal
and an crroncous section of the statute 13 mentioned therem 1s immatenal,
1f in fact and 1n law 1t 13 an application under see 73 of the Act (g)

*“ Person claiming under such document —3\ deed of sale s
signed by the vendor alone It reeites that the vendor has received the
purchace money  The deed 1s presented for registration by the vendor
The purchaser demes the contract of sale  Is the vendor entitld to apply
under tlus section for an order for the registration of the deed 2 It has been
held by a majonty of the Full Bench of the Allahabad High Court that he rs
not, for though he 1s a person exccuting the deed he 1< not a person cdlaiming
under the deed within the meamng of this section  The privilege of applying
under this <ection 15 accorded onlv to a pcreon clawming under the
document (r)

Application to be made witlun thirty days after the making of
the order of refusal —An application to the Registrar under this section
must be made within th rty days from the date of the sub registrars order
of refusal  If the appheation 13 not made within thirty days the Registrar
has no jurisdietion to make any 1nquiry whatever he must reject the appl
cation e limne (s} In computing the period of thirty days the applicant
15 not entitled to the exclusion of the time necessary for obtanmg a copv
of the sub reg strar s reasons for refusal to reguster (¢)

As regards the starting point of the period of thirty days there 15 a
distinctron between the case where the order of refusal 13 made 1n the pre
sence of the party and the case where 1t 13 made 1n his absence and without
notice to hum  If the order 13 made 1n the presence of the party, the perrod
of thirty days 1s to be counted from the date when 1t was made VWhere
1t 13 made 11 the absence of the party, the penod 13 o be counted from the
date when the order was made if nouce of the date of the heanng of the

(1) Uttam Swingh v Ruttan Devs (1023) Runlummu v Vayyatham: &
SLah L J 217 747 C 688 (24) (1884) 7 Mad. 535, Udit
ALz Imam Bands (1902) 2¢ Al

(r) In the matter of the Petihon of 402 415

Bush Nath (1876) L AIL 318 322 | (i 24 All 402 404 supra
() Ldunv Mahomed (1883) 8 Cal 100, |
9
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Earlher Acts —See sec 72 of Act 3 of 1877 and Act 8 of 1871, sec &3
of Act 20 of 1886 and sec 62 of Act 16 of 1864

Scopeof sees 72-77 —Thissection provides foranappeal to a Regstrar
from orders of sub registrars refusing Tegistration on a ground other than
demal of evecution Bec 73 provides for an applwation to a Registrar
where a sub registrar refuses to register on the ground of demal of execution
Sec 76 applies to orders of refusal by a Registrar made under sec 72 as well
asundersec 75  Sec 77 provides for 2 swit 1f the Registrar refuses to order a
document to be registered

Ground other than demial of execution —This may be non com
phiance with the provisions of secs 21 22 [description of property] or of
Part IV (tume of presentation] or of Part V [place of presentation] or of
Part VI [presenting documents for registration] or 1t may be falure to
pay the fine 1mposed under sec 25 m due time (1) or failure to pay the
regstration fee or it may be the non appearance of the exeentmng party (o}
or of the hemrs of the deceased evecutant (p) or any ground other than
demal of execution

All deaisions under this heading have been consmdered in the notes
under the appropriate sections

Appeal after thirty days —See notes to sec 73 Application to be
made within thirty days after the makmg of the order of refusal onp 257
below

73. (1) When a Sub Registrar has refused to register
Application to & document on the ground that any person
Regitiar where Sub Dy Whom 1t purports to be executed, or hus
Reg\:!rar rafusesd t: Tepresentative or assign, denles 1ts execu
T of eacoatond 1 tion, any person claimmg under such docu
ment, or his representatiye, assign or agent
authorized as aforesaid, may, within thirty days after
the maling of the order of refusal, apply to the Registrar to
whom such Sub Registrar 1 subordinate m order to establish
hus right to have the document registered

(2) Such apphcation shall be i wntmg and shall
be accompamed by a copy of the reasons recorded under
section 71, and the statements m the apphcation shall be

(n) Umesh Chandra v Nustarins Lasu 26 Vad L.J 307 81¢ 23
(1919) 24 Col. W N 304 54 IC | (p) Hayt Ab v Mubommad (1912
362 9AI T.J 756 161C 97

o) S1aans vV Anshna {1918
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verified by the applicant m manner required by law for the
~rerifieation of plamts

Earlier Acts —See sec 73 of Act 3 of 1877, sees 73, 74 and 75 of
Act 8 of 1871, and scc 8% of Act 20 of 1866 There w2s no such provision
m et 16 of 1864

Ground of demal of execution —As to what 1s demial of eveiution,
see notes to sce 33 * Demal of execution on p 130 above and notes to
sec 36 The mere fact that an application 15 wrongls headed as an appeal
and an erroncous scction of the statute 1s mentioned theren 1 immatersal,
i1n fact and 1n law it 1s an application under sec 73 of the Act (9)

* Person clammmg under such document —A deed of sale 1s
signed by the vendor alone It recites that the vendor has received the
purchase mones  The deed 1s precented for registration by the vendor
The purchaser denies the contract of sale  TIs the vendor entitled to apply
under ths section for an order for the registration of the decd 2 It has been
held br a majorty of the Fall Beneh of the Allahabid High Court that he 1s
not, for though he 15 a person exccuting the deed e 13 not a person clavmang
under the deed within the mening of this section  Lhe privilege of applying
under this section 15 accorded only to & person clavming under the
document (r)

Application to be made witlun thirty days after the making of
the order of refusal —in application to the Registrar under thus section
must be made withm thirty days from the date of the sub registrars order
of refusal  If the application 13 not made within thirty days the Pegistrar
has no jurisdiction to make any inqury whatever he must reject the apph
cation n luntne (s)  In computing the persod of thirty days the apphcant
15 not entitled to the exclusion of the time necessary for obtamng 1 copy
of the sub regsstrar s reasons for rcfusal to register (¢)

As regards the starting pomt of the period of thurty days there 13 a
distinetion, between the case where the order of refusel 1s made 1 the pre~
sence of the party and the case where 1t 13 made m lus absence and without
notice to lum  If the order 13 made 1n the presence of the party, the penod
of thirty days 1s to be counted from the date when 1t was made Where
1t 18 made 1 the absence of the party, the period 15 to be counted from the
date when the order was made 1f nouce of the date of the hearng of the

(q) Uttam Swngh v Ruttan Devs (1923) Kunhimmu v Vaysatham ¢
6Lah. T J 217 741 C 688 (24) (1884) 7 3ad 5% Udd v
ALz28 Imam DBandi (1902) 21 Alf

(r} In the matter of the Pelion of 402 415

Bish Math (1876) 1 All 318 322 {6 2+ AN 402,408 sipra
(s} Edunv Mahomed (1883)9 Cal 1,0 |
9
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application was given to lum  but 1f no notice was given the period runs
{rom the date when the order 15 commumcated to the party ()

An apphication under this section 15 not a presentation under sec 32
and 1t has been said that it may be made by post (v) A minor married
woman may by a power of attorney authanze an agent to apply under this
section (w) Such a power s vahid under sec 5 of the Power of Attorney
Act T of 1882

74. TIn such case, and also where such denial as afore

sald 15 made before a Registrar m

Procedunre of regpect of a document presented for
Regstrar on  such

application registration to him the Registrar shall, as

soon as convemently may be enquire—
() whether the document has been executed , |

(b) whether the requirements of the law for the tmme
hemng m force have been complied with on the part of the
ipplicant or person presenting the document for regstration,
as the case may be so as to entitle the document to
registration

Earlier Acts —See sec 74 of Act 3 of 1877 sec 76 of Act 8 of 1871
and sec 84 of Act 20 of 1866 There was no such prowision 1 Act 16 of
1864 Under the Acts of 1866 and 1871 the mquiry was to be made by the
District Court

Demial of execution before Registrar —The non appearance of
an g party m P of 1 1ssied under sec 75 (4) 18
equivalent to a den al of execution  The denial need not be in tFe presence
of the Registrar  No doubt the present section speaks of a demal  before
s Registrar  but that may fairly be constrned to mean a demil » @ pro
ceeltr g before o Reqistrar as opposed to a proceeding before a sub regist
under sec 3a above (1)

The Regstrar shall mquire —The mngury under this section
should be made by the Registrar lumself e cannot delegate his power to
another not even a sub registrar subordmate to lum (y)

Order made by a Remstrar under sec 25 cannot be
questioned by lis successor in office —Ain order 1s made by a

() Se mnathan ¥ Let hnanan (1930)
2Mal 491 131 C 340 (30) | (2} 64Mal L.J 637 supra
AM 400 WA 1AL v Mra | () In re Shak Abdal 12z (1887) 11
AE o (1904) °8 Iun & Bom 601 607

&) Chmnan  Venlajana (193Y) | (3) Mala Dayal 1 Quee Empress
64 VAl L J 527 14T € "o (180T 08 al 7 o

(33) A M 407
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Regstrar under sec 25 directing that a deed of sale presented by the
purchaser for registration after the expiration of four months should be
regictered on payment of a prescribed fine  The fine 1s pard, but the vendor
refuses to adnut exccution, and the sub registrar thereupon refuses to register
the deed The purchaser then makes an appheation under sec 73 The
ruccessor m office of the Registrar holds that the deed 1s duly executed, but
refuses todirect the registration of the document on the ground that the deed
was not presented for remstration within the time allowed by law  The
refusal 18 improper, for having found that the deed had been executed see
cl (a}] and that the requirements of the law had been comphed with—for
the deliy was condoned and the fine paid [see ¢l (b)], he ought to have
orderd the deed to be registered under sec 75 (1) It was not competent
to hum to go hehind the order of lus predecessor ()

Whether a Remistrar can review lis own order —A Registrar
has no power to review his own order  This {ollows from the deciston of the
Caleutta High Court in the under mentioned case (a), which was approved
by a Full Bench of the same Ilgh Court () A Regstrar car, however,
revive an appheation which may have been dismussed by reason of the non-
appearance or other default of the applicant (¢)

Depositions recorded during an mqury under this section —
It has been held that depositions recorded by a Registrar during an inquiry
under this section are admussible under sec 33 of the Evidence Act, 1f the
other conditions lail down in that section are saticfied (d) Seesec 75 (4)
and notcs to sec 41, ‘That the will was executed, on p 160 above

75. (1) If the Regstrar finds that the document has

Order by Regstrar een executed and that the sud require-

to vemster and pro  ments have been complied with, he shall
cedure thereon order the document to be registered

(2) If the document 18 duly presented for registration
withm thirty days after the making of such order, the regis-
termg officer shall obey the same and thereupon shall, so far
as may be practicable, follow the procedure preseribed m
sections 58, 59 and 60

(z) Durga Singh +  Mathura Das the Registration Act, 1871, and
(1884) 6 All 460 not regarding the power of a
(2) Abdul AKarm v Lalifunnessa Regstrar to revzew hus own order
(1903) 30 Cal 632 It should | () Aolmuddin v Sahbuddin (1918)
be noted that Reasut IHossein 28 Cal W N 4,541 C 7035

v Hodp Abdoolah {1876) 3 T B]

T A 220,2C) 13, wasadees | (c) SheilhSapd Savada Prasad (1913)
son regarding the pomer of 170 W N 535,181 C 450

& Distnict Court to review its | (d) Jeketo v Jaibanessa (1913) 18
order under sees 73 to 76 of C W N 605201 C 661

Ss.
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(3) Such registration shall take effect as 1f the docu-
ment had becn registered when 1t was first duly presented
for registration

(4) The Registrar may, for the purpose of any enquiry
under section 74, summon and enforce the attendance of
witnesses, and compel them to give evidence, as 1f he were a
Cival Court, and he may also direct by whom the whole or
any part of the costs of any such enquiry shall be paid, and
such costs shall be recoverable as 1f they had been awarded
1 a smt under the Code of Civil Procedure, 1908

EBarher Acts —See sec 75 of Act 3 of 1877 <ec 76 of Act 8 of 1671
and sec 84 of Act 20 of 1866 There was no such provision m Act 16 of
1864

Whether fresh presentation necessary under sub sec (2)—
Where a document 13 duly presented for registration, but the registration s
refused on the ground of derial of execution, and the Registrar oo bemng
satisfied on that pomnt orders under sec 75 (1) that the document be regis
tered, the sub registrar conld register 1t under the order without requiring a
fresh presentation in the manner required by sec 32, and such registration
would take effect as stated an sec 75 (3)  All that 15 meant by sub sec (2)
18 that the sub registrar cannot be compelled to regster unless the document
15 ¢ duly presented a second time, but there 13 nothing in the section to
prevent the sub registrar from registering a document which has been duly
presented and the execution of which has been proved without requnng
repetition of all the original steps (e)

“Within thirty days after the making of such order’—
A registering officer has no junsdiction to register a document presented
efter the lapse of thirty daysfrom the date of the order passed by the Regis-
trar, even 1f the time for such presentation 1s extended by the Registrar
The Registrar has no power to extend the time andif he does so, his order
15 ultra vires (f)

Revision by High Court of Registrar s order —A Registrar 18 not
a ¢ Court’ within the meaning of sec 115 of the Code of Cival Procedure
The High Court, therefore, has no power to interfere with his proceedings
under that section (g)

(¢} Chhotey Lal v Collector of 3o- | 5Cal L.J 183
radabad (1922) 49 1 A 373 44 | (g) Manawals v humarappa (1007}
All 514 69X C 41 (29 AIC 10 Mad 3°6 Maganna v Pat
29 cn app from (1918) 40 AL tabhiramayya (1928) 61 Mad 245,

431 451 €37 ] 1091 C 180 (28) A M 475
) Daban Sahas v Ud ¢ Naracn (1901)
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Reference to High Court by Registiar —\ Registrar, though le
19amvested with certun powers under sub cec (4) ' asif he were a Court”,
19 ot 3 Court within the meaning of 0 16,1 1, of the Civil Procedure Code,
and he cannot thercfore mahe a reference to the High Court under that
Order
N Onler of mtunl by 76, (1) Everv Registrar refusing —

emtta
(a) to register a document except on the ground that
the property to which 1t relates 15 not situate within his
district or that the document ought to be reg stered i the
office of a Sub Registrar or

b tn dircet the registration of a document under
gection 72 or section 75

shall make an order of 1efusal and record the 1easons for
such an order 1 his Book No 2 and, on apphication made by
any person executing or clamming under the document, shall,
without unnecessarv delav, gnve hum a copy of the 1easons
&0 recorded

(2) XNo appeal lies fTom any order by a Registrar under
this section or section 72

Earlier Acts —5Sce sec 76 of Act 3 of 1877 ind secs 71 and 76 of
Act 8 of 1871  There was no such provizion in Act 20 of 1866 or in \ct 16
of 18G4

Cls (a) and (b) —Cl () refeis to the case where a document is
presented to the Requstrar for registration and an order 1s made by him
“ refusing to register” on the ground of demal of exceution (%) [see sec 74]
€l (b) refers to cases where an appeal 15 made to him under sec 72 or an
appheation under sec 73, and an order 13 made by hum refusing 1o direct the
sub registrar to register the document  See notes under sec 34, ' Procedure
1f delay not condoned,” onp 146 above

“Refuse to register "—There 1v no distinction between “refuse to
reguster  and “refuse to accept for registration * for the purposes of this
section {1}

Order of refusal under sec 76.—Sec 7{, no doubt, contemplates
an nquirs by the Registrar  But where parttcs do not appear on the date
fixed for the snquiry, and the appeal or apphestion 18 dismussed, the order

{h) Seo Radhakissen v Chooneel JIL (1880) (3) Manellaly  Rasturbhar (1920) 53
5 Cal 445, 448 and Awdraths Bom 644, 119 1 C 631, ("29)
llrgum v Najbunnessa (1893) A B 36
25 Cal 93

Ss.
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of dismmssal amounts to an order of refusal within the meaning of this section
though no inquiry could be and s held (7)

A sub registrar refused to Tegister o document on the ground that the
description of the property was msufficient  On appeal the Regstrar refused
to direct regstration unless a new deed was executed or a note added to the
deed grving a fuller desciption It was held that the order was one refusing
to direct regstration within the meaning of this section (1)  Bimularly where
a Registrar holds that he had no power to interfere with an order of the Sub
Remstrar refusing to register a document on the ground that the property
transferred by 1t was not properly described under sec 21 1t was held that
the Regstrar should have considered the appeal on 1ts ments and that the
order was tantamount to a refusal to direct registration under sec 72 (1)

A sub registrar refused to register a document on the ground of the
alleged executants farlure to appear i obedience to a summons under
sec 36 The other party thereupon moved the Registrar by an application
pmporting o be upder sees 72 and 73 The Repstrar treated the apphea
tion as an appeal under sec 72 and dismissed 1t on the ground thet regstra
tion had been refused because of demal of execution and that consequently
an appeal under sec 72 was not competent It was held that the dismssal
was a refusal under <ec 76 and that a st under sec 77 was competent (m)

77. (1) Where the Registrar refuses to order the docu-
ot 1n case of opder ment to be registered wunder section 72
of refusal by Regtror  OF ScCtion 76, any person clammmng under
such document or his representative,
assign or agent may withm thirty days after the maling
of the order of refusal mstitute m™ the Civil Court, withm
the local lmmts of whose omgmal jumsdiction 15 situate
the office m which the document 1s sought to be registered,
a swt for a decree dirccting the document to be registered
m such office 1f 1t be duly presented for registration withm
thirty days after the passing of such decree

(2) The prousions contuned n sub sections (2) and
(3) of section 75 shall, mutates mutandzs, apply to all documents
presented for registration m aceordance with any such decree

() Sybullah v Hau Rlosk (1888) { (I) Hoosewn Abdul Pehman v Lach

13 Cal 264  Surendra Nath m chand (107%) 49 Bon 40 at

v Coped (100%) 12 (il L. J p 08 81T C 416 (29)A. B 21

468 {bdul Hekw v Clandan | (m) Uttan Singh v Ruttan Ders (10°3)

{1917 14 AL 16 131 C 83 & Lah, L.J 247 74T C 088
) hrpr Rin v dea Sagh (1017) (2 A L3

Yung tec N 41 411 € "6
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and, notwithstandmng anytlung contamed m this Act, the
document <shall be recervable in evidence m such suit.
Earlier Acts —bee =cc 77 of Act 3 of 1877, and sec 15 of Act 16
of 1864

Conditions precedent to the mnstitntion of a swt under
sec. 77.—MNo suit for 8 decree duwecting a document to be registered can
ke under this <ection—

{2) unless the document has becn presented for registration within
the tune prescnibed by secs 23 26,

(b) unless the presentatton 15 by a person authorized to do so under
sre 32 of the Act (n),

(c) unless there has heen a refusal by the sub remstrar to register,

(d) unless there has been an appual to the Registrar under sec 72 or
an application under see 73 above (o) and such appeal or applica
tron 1s made wuthin thrty days from the date of the sub registrar’s
order of refusil [sce notes to sec 73 *Appheation to be made
withm thirty days ],

(c) unless there bas heen a refusal by the Registrar to remister under
sec 76 [sce motes to sec 76,  Order of refusal under sec 76 "]
and

(fy unlcss the smt has been filed within thirty davs from the date of
the Registrar s order of refusal

The non attendance of the executing party withm the period prescribed

by rec 3t1snot {atal to a smt under this section  The reason 1» that sec 3%
1s expreesly made subject to the provisions of this section One of the
most obvious reacons which may make 1t necessary for any party to come
to the Cimil Court under see 77 to compel registration must be his mabikty
to procure the attendance of the party executmng before the registermg
officer ” (p) Agam the om-sion to cnforce the attendance of the executing
party before the registenng officer by a summons (sec 36) 1 not fatal to a
suit under this section (g), nor s the fact that the plamtiffs appeal or
apphcation was disnussed by the Registrar for default  see notes to sec 76,
“ Qrder of refusal under sec 76 on p 261 above

Whether 2 swit to enforce registration lies independently of

this section —Whert a person executes a document, but refuses to register

(7) Laklimom v Alroomons (188%) L J 29, Ramasuami Cheltiar
9 Cal 851 B3 per Maclean J \ Srtntasa Pllar (1934) 66 Mad

(¢) Bhaguan Singh v hhuda Ballsh L J 424, 1481C 04, (39 A M
(1881) 3 A1 397 13

() Shara Charan Dos v Joyenoolh | (@) Hayat Al v uharimad (1912)
(1895) 11 Cal 750 755, Hassan 9ALL J 756,161 C 07

v Ekambaram (1895) 5 Mad

5.7
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1t, the person m whose favour the document 15 executed 1s entitled to
establish his night to have the document registered by mstituting a smt
under this sechion  “for a decree directing the document to be registered **
But such a sut, we have seen, will not hie unless the conditions precedent to
1ts mstitubion are comphed with, 1 other words, unless the various steps
prescribed by the Act have been taken (see the preceding paragraph) The
question 15, whether to establich us right to have the document registered,
be 1 bound to bring a swit under this section which, as stated above, he
cannot do without taling the various steps prescribed by the Act and
within the time prescribed by this scction, or whether he 1s entitled, without
taking any of these steps, to mstitute a smt ¢ for a decree directing the
document to be registered ” wndependently of the provisons of this
section It has been held by the High Courts of Bombay (r), Madeas (s) and
Rangoon (f) that a swit to compel registration, that 1s, a smt “ for a decree
directing the document to be registered,” 1s mamtamable only under this
section, and that independently of this section no such smt wall e A
different view has been taken by the High Court of Allahabad  According
to that Cowtt every agreement for a transfer imples a contract not only to
execute the deed of transfer, but to appear before the registermg officer
and to admt exccution wm cases where registration 15 compulsory  Where
=« person, therefore, executes a deed of transfer, but fails to appear before
the registening officer and to admmt execution, & smt will he for speeific
performance of the emplied contract to regster () unless steps have been
tahen under the Registration Act for the registration of the deed, and the
sub registrar has refuscd to regster the deed (v)  In the latter case, 1t has
been held, that no such swt will he because of the express provions of
sec 71 (2) by which 1t 15 enacted that “ no registering officer shall accept for
registration a document so endorsed [that 1s endorsed * registration refused ]
unless and until under the provisions h waft 1, the d t 18
dirceted to be registered ”  The words, “under the provisions heremafter
contuned,” contemplate a reference to the Regmistrar under sec 72 or

() Humjean v Jamsetn (1885 9 v Janke (1804) 16 AN 303
Bom 63 (lease), In re Shail [leasc], Sitbs hhan v Ajudhia
8adu? Azve (1887 11 Bom 63, Singh (I835) 6 AU W, N 329
605 See alsa Ruamud Din v Rape
(s) Venlatasams s hnstagya (1893) (1833) 11 AlL 13, 15, Amer
16 Mad 341 [transfer of mort Chand v Mathu {1910) 7 Al L.
goge]  Satyanarayana v Chinna J 308
Venlata Rao (1926) 49 Mad 302, (t) Bhagwan Singh v hhuda Balhsh
(26) A M 530 (1881) 3 AIL 397 [hypothe.
(0 Jtaung San Ya v Jfaung San cation bond}  Sce also Soornun
Pe {1026) 4 Rang 500, 09 1 € Butty v DBoodheasuree  (1868)
093, (21 AR 83 10 W. R 313, In the matter of
(v) Pam Ghulom s Chotey Lal (1878) Sunlar Dobey (1809) 12 W, B

2 ANl 46 {sale), Aldullah Ahan 385
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<o 73, as the e1cc mav be an order of refusal by the Registrar under
<ce 76, and a suit under so¢ 77

If, as held by the Allahabad High Court, a st lies for specific perform-
ance of the imphal contract to register, what should be the form of the
dicree 3n the st In one case (), the deeree directed the document to
be remistered, beng a decree simular 1o formto the onecontemplated by the
present section  But how 13 such a decree to be executed * What f more
than four months or, <ay, eight months [ccc 23] have expired since the
date of execution of the document 7 Further, can a decree 1o such swt bind
the Remstrar ? This dufficnlty was felt by the Court 1n a later Allahabad
case (1) and the decree suggested was to declare that the plantiffs “ have
11tle as Jessees under the patfa to have registration of that deed of not barred
Ly the Regrtrotion et It ccems very doubtful whether a declaratory
decree of tlus hind can be passed under sec 12 of the Specific Relief Act,
1877, Further, 1t would seem, that the document, bemg unregistered,
could not be admitted in evidence 1 such a swt baving regard to sec 19 of
the Act, though 1t would be admisable by virtue of the express provisions
of e 77 if a suit to compe] registration were brought under that sectton
This was one of the reasons why the High Courts of Bombay and
VMadras held that a swit to compel registration 15 maintainable only under
the present scction () Another rerson given 1s that you cannot by a side
wind gt nid of the period of lumtation expressly provided for by this
scction (2)

In Calcutta 1t has been held that no swit lies to enforce regstration
mdependently of this section (@) But 5t has also been held that if a party
executing a document rcfuses to admit exccution, 1t 15 open to the uther
party to sue for specfic performance of the contract to transfer implied
n the document {b) The latter decision 1s no longer law <ince the decision
of the Privy Council in Shinner v Shinner (¢), and 1t was dissented from
by the Madras High Court in the under mentioned case (d)

Smt for damages for refusal to register —Whether a swt will
lie against the maker of an instrument requinng registration for his refusal
to appear before the registering officer and to admit execution depends

(&)} Ram Chulam v Chotey Lal (1878) | (@) Edun v akomed Siddik (1883)

2 AN 46 9 Cal 159
(2) Abdullah hhan v Janks (1893) 16 (4) Surendra Vath \ Gopal Chundar

Al 303 (1910) 12 CaL L J 461 81 C
(y) Seealso Fats Chand Sahux Lilambar J 794
Singh Das (1871) 9 Beng L R | (6) (1929) 56T A 363 1191 ¢ 633,

433 143 1 A 129 16 W I (294 PC 269

TC o (d) Satyanarayana v China Venkata
() Bee BSatyanarayana v Chia Rao (1926) 49 Mad 302, 309

1 enkata Rao (1920) 49 Mad 302, 310 100 I € 38> (26) A M

310,100 IC 385, (26) A [ 530 530

5.7
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upon the question whether there 1s a contract, express or 1mpled, on the
part of the maher to Tegister 1t If there 1s an express contract to regmster,
a suit will lie for damages (¢) As regards an imphed contract to regster,
1t has been held by the High Court of Allzhabad that where a person agrees
to transfer his property, there 1s an 1mphied contract not onlv to execute a
deed of transfer, but to register it But the other High Courts do not hold
that view  according to those courts, there 1s no such umphed contract,
and thirefore no breach and no damages for the breach (f) See preceding
paragraph

Registrar as a party —The Registrar 13 not a8 necessary party to o
st under this section (g)

Smit where registration 15 optional —A swt hes to compel regis-
tration under this section, whether the registration of the document 13
compul ory or optional (k)  See secs 32 and 50

Scope of st under this section —In a swt brought under ths
<ection no claim other than that to have the document registered can be
made  If other claims tre jomed the proper course for the Court 1s to direct
an amendment (¥)

Nature of inquiry under this section —In a swt under this section
the Court 13 only d with the of the d 't sought to
be registered, that 15 whether the document 13 executed by the person
by whom 1t 15 alleged to be executed and not 1its salidity  The question
of 1ts valiity must be deternmned 1 a swt properly framed for that pur-
pose (7) The Court, therefore, will not go mto defences of the following
kind namely, that the document was cancelled (£), or that the document
was executed by the guardian of the property of a munor mn disregard of the

() Sham \arain v Ahemajeet (1868) Broucke v Rajah Saheb Mokan
12%W RFB 113 (1909) 14 Cal W N 12 51 © 20,

() Girdhar v Hanbla (1870) 7 Hasan v Elambaram (1895) 5
neacs, IIm:;mm v Mad L.J 29, Kanhaya Lal v
Jamsetyy (1835) 9 Bom 63 Sardar Singh (1907) 29 AlL 284,

1) Radhalisen v Choomeeloll (1830) 257, Ram Ghulam v Met Menda
5 Cal 415 418, Wishwamblar v (1921) 19 AIL L.J 224,607 C. 569,
Prabdalar (1981} 8 Bim 263 (21 A. A 52, Hawn J3al

(h) Topa Bls v Ashanalla (1889) 16 v Kutabud Din (1903) Fun
Cal 507 Chandra Rishore v Rec No 11, Mawal v Anan
Iienda Nath {1897) 1 Cal. L. J Das (1904) Puny Tiec Mo 13,
126 Pemal Das v Mt Jannat (1921)

() Venlata v Feerammal (1900) 9§ 2 Iah 207, 203 62 IC. 789,
Mad L. J 107, IHalim Khadar (21) A L. 136, Prasanna Kumar
v Ahadar Dby (1666) 3 Mad v Mathura Motk (1870) 15 W
H C 140 R 487, Duwyendra v Joges

() Talambal v Arungehala  (1895) chandra (1924) 30 Cal LJ 40,
18 Mal 23, Iay Lalh v ~9 LC. 520 (24} A C 600
Inbenlra (1397) 24 Cal 663, | (1) 183fad 25% aupra
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terms of the permusaion granted by the Court (), or that 1t 1= void for want
of consideration {m), or that a power of attorney pursuant to which the
dncument was executed was not expluned to the donor of the power (n),
or that the document was obtamed by undue influence (o), or whether the
document slleged to be tampered with represents the substance of the
agreement between the parties (p), or whetherit 1s executed under circum-
stances which would make 1t operatine as agunst a pardenashin lady (g),
or whether 1t was subject to an agreement of reconseyance (r)

Suit under this section and res judicata,—Where a party refuses
to admit exccution on the ground that the document has been materially
altered after execution by the other party, and the Court finds i a swit
under this <ection that the document has not been so altered, the finding
operates a8 res Judicata tn a subscquent swst between the same parties (s)
According to the view tahen bs the Allahabad High Court there 1s an implied
contract by the maker of an mstrument requiring registration to register
it That High Court has, therefore, held that if the executant refuses to
appear before the Sub Registrar andadnut execution and a suit under sec 77
13 unfructuous, the fmlure of the suit does not operate as res judicata m a
subsequent suit for specific performance of the contract by the evecution
and registration of a fresh deed (f)

Withdrawal of suit.—A swt was filed under this section to compel
registration, but the swt was premature as 1t was filed before the Registrar
had refused to order the document to be registered  The suit was therefore
withdrawn and hiberty was not reserved to mnstitute a fresh smt  Neverthe
less after the Registrar refused to order registration a subsequent swrb to
enforce regstration was not barred under O 23, r 1 (8) of the Civil Proceditre
Code as 1t was not for the same subject matter (u)

Decree under this section.—A Court cannot under this section direct
a document to be registered which the Registrar could not .4 Court under
this section could only do what the Registrar could have done (x) Thus

W Ray Lakit v Debendra (169724 Cal | (9) Abdul Gufur v Bodial Haque (1932)

608 Go Cal LJ 107, 139 IC 231,
(m) Hassany Mmbamm(lsgs) 53ad (32)AC 588
LI 2 ) Bamasumm Chethar v Srmsasa
(n) Aankaye 'nlv Sardar Singh (1907) Pullas (1931) 66 Mad LJ 424,
29 All 284 1481C 94, (3 AV 113

0) Pemal Das v Mst Jannat (1921) (3
2 Lah 202,62 1 ¢ 789, (21)
A L 136, Prasanna Kuror v

Duyjendra s Jogeschandra {1924) 39
Cal LJ 40, 79 JC 520 (24)
AC Guo

Mathura Nath (1870) 15 W R ‘ {f) Balkishen Das v Bechan Pandey

487 But seo Chandra Aushore (1932) 54 ALl 68 136 I1C 561,

v Dinendranath (1897) 1 Cal \ (12)A4A %

LJ 126 () Raram Singhv Sardar Singh (1932)
(p) Gurutayyar ¥enlatarathnam (1924) 1341C 482 ()AL 133

47 Mad 833 82 1C 483, (24) {t) Samyed v Mukammal (1909) 31
A M 8lI0 All 523,526,31C 2

s. 7
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1f the Regictrar may not register two documents as one, as where they are
rot ncorporated together, the Court cannot do so under this section ()
Nor will a Court under this section direct the registration of a document
which 1s 1n contravention of the prowisions of any Act, e7, the Punpab
Ahenation of Land Act (x)

Ex-parte decree.—1f 2 d d m p of an
ex parte decree and the decree 13 then set as;de 1t has been held that the
registration 1s automatically cancelled Even 1f the swit 1s tried on the
ments and the decree confirmed, the document must be presented agmn
for registration withm 30 davs of the decree on the mernits (y)

Interference with discretion vested m registering officer—
See {ollon ing notes —

(1) notes to sec 21, ‘ Swt undersec 77 " on p 114 above,
(2) motes to sec 25, * Finality of Registrar’s order,” on p 126 above,
(3} notes to sec 31, “ Special cause,” on p 134 above

“Refuses to order the document to be registered under
sec 76 ' —There 13 no distinction between *refuse to regster” and “ refuse
fo accept for registration’ for the purposes of thus section (2)

Where o Sub-Registrar returned a document presented to um for
registration and made an order to the effect that he could neither regster
nor rc(uwe to register the document, there being no representative of the

d executant, and the R firmed the order, 1t was held that
the order of the Registrar was mn subst. one refusing and
that a suit would le under this section {a) See notes to sec 76, * Order of
refusal under sec 76,” on p 261 above

* Person claimng under such document’ —See notes to sec 73
under the same head, on p 237 above

Representative —The real owner 13 not the representative of & benas
midar and bas no locus stands to file a swt under ths section (§) See
sce 2(10)atp 17

“Within thuty days after the maling of the order of
refusal ' —\ swt under this section must be mstituted within thirty days

() Tulloclchand v Gokulbhoy (1897) Bom 614, 119 IC 651, (29)
21 Bom 724 730 AB 365

(5} DNarown Dass s Sahb Dinoo (1919) | (@) Burlka Math v Shw Pam (1027}
1Lat LJ 212 8 lab 208, 102 IC 796, (27)

) Quamar Gul hhan v uhammad A Lo
tlram Ahan (1993) 141 1C 384, | () Selamatulla Chaudhurs = Altarer
(33) A Eesh 21 messa (1931) 58 Cal. 631, 133 IC

€1 Wanelfsl v Rasturthar (1929) 53 591, (31) A C 664
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after the making of the Registrars order of refusal (¢)  As rezards the
starting point of the period of thirts days there 13 n distinction between the
cas where the onder of refusal 18 made in the presence of the party and the
case where it 1vmade in lus ab ence and  without notice to him T the order
1smaden the j revence of the party the period of thirty daysis te be counted
from the date when it was made  Vhere 1t 15 made i the absence of the
party, the peniod 13 to b counted from the date when the order was made
if notice of the date of the hearing of the application was grven to him,
but if n s notice was given, the persod runs from the date when the order 1s
commumcated to the parts (d)

An apphieation 1s made to a Registrar under sec 73  The Registrar
refuses to direct the registration of the document  The applicant then
€1~ an application for review, which 1s dismmssed by the Registrar  The
prrod of thirts davs s to be calculated from the date of the order of refusal,
and not the date of dismissal of the application for review (e)

Where a Regstrar refuses to < xcuse the delay m presenting o document
for npgistration, and the Sub Registrar thereupon refuses to regster the
document, and an appeal 13 made to the Registrar under sec 72, and the
Registrar refuses to direct registration of the document the pertod of thurty
days s to be counted from the date of the order of refusal on appeal and not
the date of the order refusing to excuse the delay (f)

In computing the period of thirty days the day on which the order of
refusal was made should be excluded (g)

Whether the general provisions of the Lnmtation Act apply
to suits under this section —It was at one tune held by the High Court
of Calcutta that the general provisions of the Limitation Act are applcable
to casea for which periods of lumitation are specially provided by local or
special laws, and that they applied therefore to swmits under the present
section (&) It was held accordingly mn several cases that the provisions of
sec 4 of the Lumitation Act by which 1t 15 enacted that where the period of
lymitation prescribed for any st expires on a day when the Court 1s closed,
the st may be instituted on the day the Court re opens, applied to swts

{e) Luckhs Naran v Salcowrie (1880) CaL 300 58 IC 70, But ses
16 Cal. 189 Sheskh Sajed v Sarada Prosad

(&) Suamnathan v Letchmanan (1030} (1013) 18 Cal LJ 45, 18 IC
63 Mad 401 123 1G 340 (30} | 450 where the order reviewed
A M 490, Alddl AL v Jhna wos ono of dismussal for default
Khan (1901) 28 Bom 8, hwpa | (f) Cangadara v  Sambasna (1917)
Ram v Asa Singh (1917) Punj 40 Mad 709 40IC 102
Rec No 41, 41 LC 76 (9) Venkataramachandra v 1§ ceramma

() Abdul Halim v Labfunnessa (1903) (1899) 8 Mad L.J 107
30 Cal. 532, approved m Aalin | (/) Myabutoolla v Waur Al (1882)
wddin v Sahibuddin (1919) $7 8 Cal 910

S.77
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under this section (z} It was also held i one case (j), that sec 14 of the
Lamitation Act which provides for cases 1 which plamntiffs in good faith, but
under mistake, mnstitute  proceedmgs 1 a Court not having junsdiction
1 the matter, appled also to smits under this section, but this deciston
was dissented from m later cases (1) The same pomnt arose agamm 1n a
Tecent case, and 1t was referred to a Full Bench The Full Bench (i) held
that the general provisions of the Limutation Act did not apply to smts
under thus section, with the result that nerther sec 14 of that Act nor sec 4
applies to these smts  But they held that the decisions in the cases m which
1t was held that sec 4 applied could be supported on the general prmeiple
recogmized n sec 10 of the General Clauses Act 10 of 1897, namely, that
where by an Act any proceeding 1s directed to be taken within a preseribed
period, then if the Court 1s closed on the last day of the prescribed period,
the proceeding shall be considered as taken 1n due time 1f 1t 15 taken on
the next day thereafter on which the Court 15 open (m) This, n fact,
wag the vien taken m some of the cases or the pomt decided prior to
the Full Bench case (n)

As regards the Madras High Court, 1t was held by a Full Bench of that
Court as far back as 1895 that the general provisions of the Limtation Act
do not apply to suits under this section (o) It was accordmngly held 1
that case that see 6 of the Limitation Act relating to mnority and other
legal disabality does not apply to a swit under the present section, aud that a
suit to enforce registration, though 1t be by a minor must be brought within
the period presenibed by this section  The primciple lud down 1 the Full
Bench case was followed 1n a later case (p) where 1t was held that see 4 of
the Limutation Act did not apply to swits under the present section Ina
still later case (q), however, the Court held that though sec 4 did not apply,
the general principle recogmized 1n sec 10 of the General Clauses Act apphed

The Allahabad High Court has held that sec 4 of the Limutation Act
apphies to suits under the present section (r}

) Nyabutolls v Waur Ab (1882) | () Aahmuddn v Sabbuddin (1919)

8 Cal 9I0, Surendra  Aath 47 Cal 300,541C 703[FB]

s v Copal Chunler (1008) 12 Cal, | ) 47 Cal 300, 323 29330, 54 1C
L. J 474, Matabbar v San 00 supra
Bhusan (1011) 16 Cal. W\ 20, | () See 12 Cal L.J 464 and 16 Cal
121C 33, tbal Balshy Sheilh W\ 721 141C 13 supra
Jizbar 1l (1012) 16 Cal W N (0) Veeramma v Athah (18%5) 18
U IC 173 Mad 09[F B

) Rhettur Hohun v Dinabashy (1839) | (p) Appa Fau v Arshuamurths (1897)

10 Cal. 26,

(k) Abdul Halim s Lat funneosa (1003)
0 Cal. %32, Rhagendra v Ba
nans (1919) 28 Cal W\ 29, 6t
1C 22

20 Mad 219

() Swarama v ¥ Anshna (1914) 26
Mad 1.J 307,231C 23

(r) Surqy v Thamas (1500) 23 AlL
48
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The €% ¢ Cauart of the Punjab Lac hell, following the earher decisions
of the Calmattn High Court, that the genenid provisions of the Limitation
Act apple ta £ ute unler the precent section (1)

Conrt.—The sut must be Lrought 1n the Court of the lowest
comprtart Jurediction (1)

Valuation for purposes of junsdiction —See the undermentioned
casre (u)

Court.fce —Tte Court fre pavabl on a plunt and a memorandum of
sppeal from a decree 1n a smit undor this section 15 a fixed fee of Rs 10 only,
and not an ai malarem fee ups i the value of the properties comprised in the
document (¢)

Document to be presented for registration within thirty
days after the passing of the decree —The period of thirtv days 1s
to b rechoned not {rom the date on which judgment 1s pronounced, but
from the date cn which the decrer 15 actually signed by the Judge ()

A obtans s deere aganst B dinceting a deed to be registered of presented
st tharty days after the passing of the decree A does not present the
document witlun the thirts days B appeals from the decree, and the
decree 18 pyersd by the appellate Court A then appeals from the decree
of the Jower app llate Court  The appeal will not be heard, for even 1f
the appeal were allowed, the document could not be registered, the period
presenibed by the decrte of the Court of first instanee baving expired (z)

The praver of a plant mn a sut under ths section should be “for a
deerce directiny the document to be reg stered 1f 1t be duly presented for
reqistration acvthin theety days after the passing of such decree” Suppose
that the prayer Fets out these words, but the decree does not , 1n other words,
the decree does not specify the period for presentation Or suppose that
nesther the prayer of the plant nor the decree sets out these words Has a
registening officer Jurisdiction n either case to register the document under
the decree after the expiration of thurty days from the date of the decree ?
It has heen keld by the Ihgh Court of Caloutta that he has, the reason grven

(v) Jantoo v Radha (1882) § Cal 615

(4) Agahya v Balu al (1800) Pun)

Rec Mo T4{F 3] {appeal], 3lakomed v st Fa
() Washuambhar v Perabhakar (1884) oma (1895) Pun) Rec No 21
8 Dom 260 (sut], Sevammuthu v Alagiam
() Ramav Sankarg (1007) 313Mad 89 4 (1902) 12 Mad LJ 88 Tama v

[I B], Golam Palaman v 8Sm Sankara (1908) 31 Mad. 89 [T B )
Sabedjan (1926) 63 Cal 1023 97 (w} Muthta Chetts v Suppan Servas

IC 762, (26)AC 1091, Deus (1915) 38 Mad 291 20 IC 914

Dutta v Atmed hhan (1896) | () Abdul Halm v Ghulam ian

Tunj Ree No 43, Makomed v (1887) Punj Rec No 70 Duda

Mst Fatima (1895) Puny Rec Mal v Fagr (1888) Pun] Rec
No 120

No 21

S.77
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under this section (1) It was also held 1 one case (5), that sec 14 of the
Tamitation Act which provides for cases 1n which plamtiffs in good faith, but
under mstake imstitute proceedings i o Court not having junsdiction
1n the matter applied also to swits under this section, but this decision
was dissented from 1n later cases (A) The same pomt arose agamn In a
recent case and 1t was referred to & Full Bench The Full Bench (i) keld
that the general prouisions of the Limutation Act did not apply to swts
under this section with the result that nerther sec 14 of that Act nor sec 4
apphics 1o these suits  But they held that the decisions n the cases 1 Which
1t was held that sec 4 apphed could be supported on the general prnciple
recogmzed 1 sec 10 of the General Clauses Act 10 of 1897, namely, that
where by an Act any proceeding 1s directed to be taken within a prescribed
period  then if the Court 1s closed on the last day of the prescribed period,
the proceeding shall be considered as taken 1 due time 1f 1t 15 taken on
the next day thereafter on which the Court 18 open (m) This, m fact,
was the vien tabenm some of the cases on the pomnt decided prior to
the Tull Bench case (»)

As rugards the DMadras High Court 1t was held by a Full Bench of that
Court as far bach as 1893 that the general provisions of the Limitation Act
do not apply to swits under this section (o) It was accordingly held m
that case that sec 6 of the Lumitation Act relating to minority and other
Jegal disability does not apply to 2 swit under the present section and that a
suit to enforce registration though 1t be by a nunor must be brought within
the period prescribed by this section  The principle laid down i the Full
Bench case was folloned i a later case (p) where 1t was held that sec 4 of
the Lumtation Act did not apply to smts under the present section Ina
still lnter case () however the Court held that thouph sec 4 did not apply,
the general principle recogmized m sec 10 of the General Clauses Act applied

The Allahald High Court has held that sec 4 of the Linutation Act
ap} lies to snts under the j resent section (r)

O Vyiutells v Wawr Al (1882) | ()
8 Cal 80 S rendra Aath

Aahmuddin v  Sahibuddin (1918}
47 Cal 300 541C 705{F B

+ Y G pal Chunder (1908) 12 Cal
L. J 468 Malalbar  Sass
Bhusan (1911) 16 Cal W\ 20
121C 33 1bai Bakeh v Sherkh
Babar 1 (1912) 18 Cal W\
R TR Ia

() Abettur Mohun v D nabashy (1838)
10 Cal, %6,

(&) Abdul Hakum v Lat f innessa (1903)
3) (al 3* Akgenira v Ha
mans (1919) 24 Cal, W\ 29 Bt
ey

47 Cal 300 3°3 320330 54 IC
700 & pra

Seo 12 Cal LJ 464 and 16 Cal
WA 91 141C 193 supra

Veeramra v Athah (1820} 18
Mad 99 [F B)

Appa Rau v Arwhnariurths (1897)
20 Mad 249

Sicarama v} hnskna (1014) 26
Mal LJ 307 2331C 23

Surqy v Thomas (1906) 23 Al
15
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The Cluef Court of the Punjab has held, following the eather decisions
of thn Calcutta Iieh Court, that the generil provinions of the Luntation
Actapjiv to sate unler the present section (s}

Court.—Th~ stat rust b brought i the Court of the lowest
competent junshiction (1)

Valuation for purposes of junsdiction —See the undermentioned
cases {u)

Court-fee.—The Court fre pavabls on 2 plunt and a memorandum of
appeal from a deceee 1in a surt un b r this section 18 4 fixed fee of Rs 10 only,
and not an o wlorem {ce upon the salur of the properties comprised 1n the
docement (1)

Document to be presented for registration within  thirty
days nfter the passing of the decree —The period of thirty days 1
to b recloned nnt from the date on which judgment 1s pronounced, but
fram the date on wluch the decree 13 actually signed by the Judge (u)

A ob*uns a deen e agamst B directing a deed to be registercd 1f presented
within Pty days after the passing of the decree A does not present the
document within the thirty davs B appeabs from the dreree, and the
decres 13 evered by the appellate Court  f then appeals from the decree
of the lower appr llaite Court  The appeal will not be heard, for evep it
the appeal were allowed, the document could not be registered, tle peniod
prescribed by the decree of the Court of first instance having expired (x)

The praser of a plant i a swit under this section should bo « for a
deeree directing the document to be registered +f w e duly presented for
requstration within thirty days after the passing of such decree » Buppose
that the prayer rets out these words, but the decree does not »1n other words,
the decree dors not specify the period for presentation Qp suppose ﬂmt’
nesther the prayer of the plamt nor the decree sets out thege vords  Ilag 5
registering officer jurisdiction n erther case to regster the document, under
the decrve after the expiration of thirty days from the date of the deeree 7
Tt has been held by the High Court of Calcutta that L. has, the Teason mven

(8) Mgahya v Dalu Mal (1890) Puny ‘ (1852) g &l 55

Rec Mo T4{C'3] (aPpeal), Hatome )
(O Wsshwambhar v Perobfakar (188%) 4ma \1833) Py mcﬂl‘:!n Izax
8 Bom 269 {euit], Sovarimygpy, | Alsgiam
() Ramav Bankara (1907) 31 Mad 89 (902 12 Mag 1,5 gy pot00am
1 B], Golam Rakamon v Sm Sankarg (1008) 3 Mt .m l:,.’v
atelyon (1920) 63 Cal 1023 97 | () Mutlia Grg ot L K11y
IC 762, (20)AC 1091, Dews (1915} 38 Mad 29y I:((jlr;(ﬁr;;;.

Doty Almed hhan (1890) | (z) Afm ol v G
1887) P, m Mian
,\m’v U Tee No 70 pugs

Pany Ree Do 43, Hahomed v
F
Do 129 2 {1888) Pung Rec

st Fatuna (1800) Punj Pec

No 21

S. 77
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being that  there 15 no positive enactment m the section that the document
must be jresented for registration withm thirty days of the passing of the
decree (y) Onthe other hand 1t has been held by the High Court of Patna,
relying on subsec (2) of the present section and sec 75 sub secs (2) and
(3) that the registering officer has no jurisdiction to regster the document
if 1t 15 not presented within tlurty days from the date of the decree of the
Civil Court () The latter decision 1t 1s subnutted 1s correct

Appeal -——An appeal lies from a decree passed m a swit under this
section (@) An appesl will Lie even 1f the document has been registered
pursuant to the decree before the appeal 1s filed (3) If a decree 13 passed
directine registration the appellate Court may make an order directing a
stay of exceution (¢}

Presenting of document for registration within thirty days
after the passing of the decree — Decree 1 this section means a final
decree  Thereforc 1f an appeal 1s filed from a decree the document may be
presented for registration withm thirty davs from the date of the decree
of the appellate Court (&)

() Gopnath v Cadahar (1906) 33 | (9 Dews Dutta v Ahmaw hhan (1896)
Cal 10 0 10> Pun; Pec No 43

() Miraa v Srcharas Das (19 %) 1 ’ () Panasbba v Dora Ray (1924)
Tat 146 69 1C 198 (22) AP 47 Mad L. J 73 851 C 192
108 (%) A L 401

(a) Wishwamblar v Prablakarblat | {(d) (19°4) 47 Mad L. J "3 801 C
(183#) 8 Bom %G9 19° (20) A M 401 supra



PART XIIIL
Of the Fees for Registration, Searches and Copies.
Feeo 1 b faed 1y 78, The lLocal Government shall
Local € verry emt prepare a table of fees payable—

(a) for the registration of documents ,

(b) for «earching the registers

(c) for making or granting copies of 1easons, entnes or
documents, before on or after registration ,
anid of extry or additional fees payable—

(d) for exery registration under section 30,

(c) for the 1ssue of commssions ,

(f) for filing translatrons,

(g) for attending at prnvate residences,

(h) for the safe custody and return of documents, and

(1) for such other matters as appear to the Local
(iovernment necessary to effect the purposes of this
Act

Shall prepare.~ The table »o prepared can be altered by the Local
Government undcr sce 21 of the General Clauses Act

79, A table of the fees so payable shall be published m

1' the Officia]l Gazette, and a copy thereof 1n

ublieation of fecs Enghsh and the vernacular language of

the distriet shall be exposed to public view mn every
registration office

* 80, All fees for the registration of

F bl
e lyaMe o documents under this Act shall be payable
on the presentation of such documents

Ss.
78-80



Ss.
81,82

PART XIV.
Of Penalties.

81, Every regstering officer appointed under this Act
and every person employed in his office
Penalty for mcorrect 10T the purposes of this Act, who, being
ly endoruog, copymg,  charged — with the endorsing, copying,
tog docoments ~witn translating or registermg of any document
watent to mjure presented or deposited under its
provisions, endorses, copies, translates or
registers such document n s manner which he Iknows or
believes to be mcorreot, mtending thereby to cause or knowing
1t to be likely that he may thereby cause, injury as defined in
the Indian Penal Code, to any person, shall be punishable
with impnisonment for a term which may extend to seven
years, or with fine, or with both.

Barlier Acts —See sec 81 of Act 3 of 1877, sec 79 of Act 8 of 1871 ;
and sec 90 of Act 20 of 1866

Scope of the section.—This section prescribes a penalty for false
endorsements, etc, made by registering officers and per<ons employed 1
their office

“ Injury.”—See Indian Penal Code, sec 44

False endorsements —See the undermentioned case {¢)

Fenslty for making
falso statements, dels

venng false copies or 82, Whoever—
translations {alse per

eonation, and abetment,

(a) mtentionally makes any false statement, whether on
oath or not, and whether it has been recorded or not, before
any officer acting 1n execution of this Act, in any procceding
or enquiry under this Act ; or

(b) mntentionally delivers to a registering officer, in any
proceeding under scction 19 or scction 21, a false copy or
translation of a document, or a false copy of a map or
plan; or

(¢} Queen, Dwarlanath (1873} 20 W. R. Cr Rul 49
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(¢} Talely perconates another and i such assumed
character presents anv document  or mahes any admission
or F‘nlo'm‘nf. or CAUN s any fummons of commuission to be
w=ued, or does any other et m oamv proceedmg or enquiry
under this \ct or

(d) abet< anvthing made prmshable by this et ,

rhall be pumehible with mpnsonment for o term which
may extend ta seven sers, or with fine, or with both

Earlier Acts —Ser sec 82 0f Act 3of ISTT sec 80 of Act 8 of 1871,
pece 41,02 93anlofof Act 2)of 1N66 anleee 70 of \ct 16 of 1864

Permission to prosecute for offences under sec 82 —Sce
rotrs tosec &3 below

Sanction to prosceute for offences mentioned i sec 195 of
the Criminal Procedure Code —Therc 15 a conflict of opinton whether a
tro termng Nieeraan Court  witlen the meanmg of see 19 of the Code of
Crinaral Procedure Tt bas been hield by the High €ourts of Bombay (f) and
Allstald (9) that hessnot  On tle other hand 1t has been held by the
izl Court of Madras that a Regstrar acting under the prowisions of
#1ct 7275 of the Regictration Act 1s a Court within the meaning of sec 195
«f the Cole of Crmmal Procedure (A} The same Court has also held that
2 fuby e strar acting under sec 41 of the Act1sa Court  (3) thougha sub
Teg trar actin, under srce 34 and 63 of the Act1snot{3) The Madras High
Court ridies T rineapally an eup port of 1ts view on the words  as if he were a
vl Court  wht heccurmsce 7% sub see (3) and the defimtion of  Court
1 s 3 of the Inlian Duvdence Act 1872 and holds that the functions
excrer od by a Registrar under secs 72 to 75 are not merely adminstrative,
Lut jubens] 4 to this the Bombay and Allahabad High Courts sav that the
definstion of Court given in the Lvidence Act 1s framed only for the
purfo es of that Act and that the expression  Court 1n sec 195 of the
Critminal Proccdure Code 18 not to be interpreted by the defimtion m the
Luidence Act, that the Regt trar, even if he takes evidence doesso notasa
Court Lut as 1f Je uere a Court and that the mqury whether before him
or a sub regr trar 13 admimstrative as distinguished from judicial  This
VICw, 1t 19 rubmtted 18 correct and 1t derives support from the language of
#ub gecy (1) and (3) of sce 84 of this Act

() Quees Emyress v Tula (1888) 12 Mad 138 [F B]

Lem 36 (s) In re Venkataclala (1887) 10 Mad.
{9} Queen Empress v Pam Lal (1893) 154
15 Al 141 (5) Queen Enpress v Ranaya (1893)

) AT iya v Qi gagse (1892) 15 4Vad L J 189

S.82



Ss.
81, 82

PART XIV.
Of Penalties.

81, Dvery registermg officer appomted under this Act
and every person employed m his office
Penalty for mcorrect 10T the purposes of this Act, who, bemng
ly endorsng copmnz  ghgrged with the endorsmg, copymg,
translating or register
wg docaments ~with translating or registering of any document
mtent to mjure presented or deposited under 1ts
provisions, endorses, copies, translates or
registers such document in & manner which he knows or
belies es to be meorrect, ntendmng thereby to cause or knowimg
1t to be hkely that he may thereby cause, injury as defined in
the Indian Penal Code, to any person, shall be pumshable
with impnisonment for a term which may extend to seven
years, or with fine, or with both

Earlier Acts —See sec 81 of Act 3 of 1877, sec 79 of Act 8 of 1871,
and eec 90 of Act 20 of 1806

Scope of the section —This section prescribes a penalty for false
endorsements etc, made by registering officers and persons employed 1n
therr office

‘Injury —See Indian Penal Code sec 44

False endorsements —See the undermentioned case (e)

Penalty for raaking
falw statements delr

senng falto copes or 82, Whoever—
tranalitions false per
sonation and abetment,

(a) intentronally makes any false statement, whether on
oath or not, and whether 1t has been recorded or not, before
any officer acting 1n execution of this Act, m any proceeding
or enquiry under this Act, or

(b) intentionally delivers to a registering officer, 1n any
proceeding under section 19 or section 21, a false copy or
transhition of a document, or a false copy of a map or
phn, or

(¢} Queens Dwarlanath (1833)20W I Cr Pul 49



TINATTI S 237
F N L B L T ol dfrnfoc wle
L (T TR R AP R v fewart of «ntrn thowa d
Tarlee aae oo ot hove

8L (MM Ao s ot toroamy cfince under this At
e .. .. trmg n; 1 .l””‘ ledge of o rogistenng
OIS IS SRR hend exp ity may he com
e e tiresd by oor with the permission of the
Inspecter tuneral the Branch Inspootor
Geweml of s adh the Rogetrar or the dub Registiar
wlens terrtares distniet or suboditnet anthe cise mas be,
the e € e bk beon committed

(2) Offine s pamelable under tins Act <ball be triable
by amy Court or otheer cu rerang powers not Joss than those
of n Migietrate of 116 wcond cliss

Earhor Acts — S me <3 of Lt 3 of 1877 see SLof Act 8 of 1871,

LR R IR LIPS O

Pcrmission to prosceute — Ther 1= n confict of decrions as to
whetlerthey rr1 1 nt { rred tomn thicwction 13 3 condition precedent to
the pecswerti nefa o roon for an off 1 e mentioned 1n ste 82 It has been
Fe3lin 0o Hih Court of Caloutta that 1818 not (¢} tecording to that
Court,' the gravpss ns of & N3 ate not obligatory  They rither seem to be
mtend d fir the purpoce of (nabling the ofticers of the Regstration Depart.
e, when they sfould gen fit to inctitute any prosceution under the Act
upon ! gr own rospenalility The High Courts of \llahabad (u) and
Lo e (1) have hdd that at as Accordwg to that Court the pro
M of s 83 apc obhgitors  The Madras Ihgh Court has held that no
#uch 1 vonas g cos any f the prosecution 13 by a private pereon (w)

84. (1) Lvay rnogstering  officer appomnted under
a l?hxs Agct shall be deemed to be a public

Legistonine  oft cers
e derel puthe ervant within the meaning of the Indian

&0
rrants Tenal Code
() oungSunv hing It prror (1923) 203 39 IC 690 Emperor v
1Jang 200 "6 1 C 4% (24) Stahomed Melds (34)A A 963
AP 213 [FB]
(o) Nga Pan Gawmg v hwng Emperor

() Montmyuddin v Emperor (1933) 143
1¢ 15 (33)A C 48
) Gogs Aath v Kuldy Singh (1885)

{1024) 1 Rang 299 76 IC 431,
(2YAL 213
11 Cal, 66 L B] (x) In re Palans Goundan (1921) 40
(4} Lmperor v Jfusmn Alan (1916) Mad. L J 211 62 IC 582
38 AIL 354, 36 1 C 145, Emperor (21) AM. 140 Re Aadaths
v [fusan Kian (1917) 39 AlL (1917) 40 Mad 860 331 C 976

Ss.
82 84
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Crimnal revision —A Remstrar is not an ““inferior Crimunal Court ”
within the meaning of sec 435 of the Code of Ciminal Procedure  Hence an
order passed by hum granting sanction for prosecntion cannot be revised by
the Migh Court under that section (1)

Stay of criminal proceedings pending civil smt —In the under-
mentioned cases () enmumal proceedings under this section were stayed
pending the disposal of a civil smt brought under sec 77 or otherwise i
respect of the same document

Cl (a)—" Makes any false statement”—The false statement
to be punishable must have been made before an officer acting 1n execution of
this Act It 1s no offence to mahe a false statement before an officer purport
1ng to actmexecution of the Act but notlegally authomized to doso  Whether
the nqury be under sec 72 of the Act or under sec 74 1t must be held by
the Registrar himself  He cannot delegate his power to another  If he does
s0 and f o false statement be made to such other person, such statement
does pot amount to an offence under this section (m) Further, the false
statement must have been made m an mquiry under the Act  The inqury
undee the Act must be one as to the execution of the document Hence1f a
regstering officer questions a person as to the circumstances tn which a
document was executed and if false answers are given, 1t does not constitute
an offence under thus section (n) It 1s no defence to a prosecution under
ths section that the inquiry 1n which the false statement was made was held
under sec 72 nstead of under scc 74, provided no objection was taken
before the Registrar to the form of the proceedings (o)

Cl (c)—"Falsely personates another.”—Nether fraud nor
dishonestv 15 an essential mgredient to comstitute the offence of falce
personation under this clause (p) On a charge under this clause, 1t 18 not
mmproper for the Court to take finger prints of the accused 1 its presence
and to have them compared by an expert with the disputed finger prts (g)

A person who has been tned and acqutted under the Indan Penal
Code, 1863, of offences of forgery and abetment thereof cannot be retried on
the same facts for o sepatate offence under tee 82 (g} of the Registration

(&) In re Ardeshir havagpe (1912) 14 ) (n) Queen Empress v  Dabap {1899)
Bom LR oo 171 ¢ M7 1Bom L.Tt 656
“ce also Emperor v Udit \arain 158¢) 10 Cal.
0912) 33 AL 100 18 1 C spo | () Frppres v Botwr (1550

() Goberdhone v Ishicar Chander (1900) N
5C W N i, Jam Caron v | () Faburam v Empers o i

ng E 1906) & Cal L. J o Emper

7 Emperor (1906) (1903) 5 Bom' L. R 133,

(m) Fadhibay Lal Mohan (189320 Cal. | (4) Basgt Singh v King Frmperor (1027
19 Mata Dayal v Queen 6 Pat 305 104 1 C. 626, (28)
Empress (1897) 24 Cal 755 AT




(2} Offonees pumed able under this et <hall e triable
By anv Court ot officor cxerc 1Ing poweTs not less than those
of o Mygier e of the eecond cliss

Earlier Aets  See e 53 of Wt 3 of 1877 <ec AL of et & of 1971,
L DRV W TE § RO
Pcrmission to prosecute  Ther s a conflict of deersions as to
whether (o pery sons o f rred tom this scction s 8 condition precedent to
the {roaeany ol n peron for an off he mentioned 1n s 82 Tt his been
FlT b the Hioh Court of €l utty that st 1s not () Sccording to that
Court, " §1 ¢ prengescns of o W3 are not ol lwpatory  1hes rather scem to be
Mt 1 df pthe gurpese of (nabling the officars of the Rumstration Depart
1, wlen they ol oghl see fit to mstitute any prosccution under the Act
uprn b g own reponsl bty Ihe High Courts of Allahabad (w) and
tataon (1) have Bell that it 1s According to that Court the pro
Sevtone of e« R are obly stors The Madras High Court bas held that no
U cransenion 19 meees ars f the prosention 18 by a private person (w)

84. (1) Livery regstenng officer appomted under

Vermirn,  oners ths Act shall be decmed to be a public

:’('n"”‘ dwimed Jubie  ervant withmn the meanng of the Indian
b Denal Code

-—

1} Mourg Saan s hang Ereperor (1023)
IRang 200 761 € 410 (24)

no213

() Montnjadtin v Emperor (1033} 143
IC15,(3)A C 481

) Gopv Math v huldip Sinzh (1885)
11Cal 566 [FB]

(v} T'mperor v Huemn Rhan (1916)
3% AlL 351,36 1C 145, Emperor
¥ Hupmn Rhan (1017) 39 Al

203 39 IC 690 Emperor v
Yahomed Mekds (34) A A 963

FB)

(1) Nga Pan Gang v hing Emperor
(1924) 1 Rang 209 76 1C 431,
(29AL 213

(u) In re Palans Goundan (1621) 40
Mad L J 211, 62 1C 682
(21) AM 140, Re Nadath

(1917) 40 Mad 680, 381 O 976
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Criminal revision —A Registrar 19 not an *“nfersor Crimual Court ™
wathin the meamng of sec 435 of the Code of Crimunal Procedure  Hence an
order passed by him granting <anction for prosecution cannot be revised by
the High Court under that section (1)

Stay of criminal proceedings pending civil suit —In the under-
mentioned cases (1) enimunal proceedings under thus section were stayed
pending the disposal of o eril swt brought under sec 77 or otherwise
respect of the same document

Cl (a)—* Makes any false statement’—The false statement
to be punishable must have been made before an officer acting 1n execution of
this Act It s no offence to make a false statement before an officer purport-
ng to actinexecution of the Act but not legally authorized to doso W hether
the mquiry be under sec 72 of the Act or un@er sec 74, 1t must be beld by
the Registrar himself  He cannot delegate his power to another  If he does
so and if a false statement be rade to such other person, such statement
does not amount to an offence under this <ection (m) Further, the false
statement must have been made s an mquiry under the Aet  The inquiry
under the Act must be one as to the execution of the document Hence if a
regstenng officcr questions a person as to the circumsiances m which a
document was executed and if false answers are given, 1t does not constitute
an offunce under this section (n) It 18 no defenco to a prosccution under
this section that the inquiry in which the false statement was made was held
under sec 72 mstead of under sec 74, provided mo objection was taken
before the Regstrar to the form of the proceedings (0)

Cl (c)-* Falsely personates another’~Meither fraud nor
dishonesty 15 an essential ingredient to coustitute the offence of false
personation under this clause (p) On a charge under this clause, 1t 13 ot
amproper for the Court to take finger prints of the accused i 1ts presence
and to kave than compared by an expert with the disputed finger prints (g)

A person who has been tnied and acquitted under the Indian Penal
Code 1865 of offences of forgery and sbetment thereof ennnot be retried on
the eame focts for & separate offence under see 82 (¢) of the Remstration

(k) In re Ardeshrr Raragp (1012) 14 | (n) Queen Empress v Babap {1809)
RBom L.1 990 171 C 717 1Bom L, F 686
Sco al Emperor v Udit Narasn | (5} Frnpress v Iatesar (1834) 10 Col
cat

{1613) 35 AUl 109 18T C 896
(1) Goberdhone v Ishwar Chander (1000
e N e A | () Baburam v Emperor o) 32
A £ Cal. 775 ~81, Emperor v Kalyu
arg Emperor (1006) 8 Gal. L 3 (1903) 5 Bom L. In 135
(m) Patisbae Ll Mokon 1999)20 Cal. | (@ Baxg 1 Swngh Kung Emperor 0920
719 Mats Dapl v Queen 6 Pat. 305 101 I C. 026, (28)
Emgress (189%) 21 Cal, 755 AP 120
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Xetf{ry T oyteicgenl acetn (v *of rforg mvoand for an off ved under
i f eziry {ute HHrwant of simition the accused

LS (S F L R LY SR ]
rennd rax Seyof this Aot (9)

F T R P R L PR N

83, (1) A\ proc cutwn for anv offence under this Act

comng to the knowledge of a regstering

“’;‘"""h“rr . !"{': aflicer i s oflienal capacity may he com

Jo e oy meneed by or with the pernusston of the

]n-.)»‘unr(-'ouvml, the DBranch Inspector-

General of smdh the Regitrar or the Sub Registrar, m

whow terntore s distriet or sub-hstrict, as the case mav be,
the affonee has been commstted

(2} Odfinees pumshable under this Act shall be tinable
by anv Court or oflieccr exerciemg powers not less than those
of & Magietrte of the second class

Earlier Acts —&v =0 83 of At 3 of 1877, sec 8L of Lt 8 of 1871,
andrec Uy of Aet 200l 1566

Permission to prosecute.— Thare 15 a conflict of decisions as to
whether the permicaon reforrod ton this scetion 1s a condition precedent to
the froweution of A person for an offence mentioned tm sec 82 It has been
held by the High Court of Cileutta that it 1s not (1} According to that
Court,* the prenasions of ~ ¢ 83 arc not obliqatory  Thes rather seem to be
mtended for the purpose of enabling the officcrs of the Registration Depart-
o institite any prosecution under the Act
upon thear own rosponsibility The High Courts of Allahabad (u) and
Tnzoon (1) bave held that it 13 According to that Court the pro
vitions of eec &3 arc obligstors  The Madras High Court has held that no
euch permscaon 19 necessary if the prosecution 13 by a private person (u)

. (1) Lvery registermg officer appomted under
84. (1) ‘mzhis Agct shall be deemed to be a public

Regunt fheers
1o dimmed ‘pubhe  Bervant withm the meaming of the Indian

ment, when they rhould see fit, t

servants Penal Code.
293, 39 1C 630, E
() Maung Sain v hing Dmperor (1923) : N
o6 O 43, (29) Jahomed Jekdy (30) 4 4 053
AR 213 FB]
(1) Montajaddin v. Emperor (1933) 143 | (1) Nga Pan Gawng v King Emperor
(1924) 1 Rang 299, 76 TC 431,

I C 15,(33) A O 48]

() Gops Nath v. Kuldip Singh (1885)
11 Cal. 666 [F B] () In re Palams Goundan (1921) 40

(W) Emperor v. lusan Khan (1916) Mad L. J 211, 62 IC 82,
38 AlL 354, 36 I C 145, Emperor €2) AM. 140, Re Nadathi
v Husain Khan (1917) 39 AL (1917) 40 Mad, 880, 38 1. O, 976

(2HAR 213

Ss.
82-84
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(2) Every person shall be legally bound to furnish
mformation to such registerng officer when required by him
to do so :

(3) In section 228 of the Indian Penal Code, the
words ““judietal proceeding ** shall be deemed to nclude any
proceeding under this Act

Earlier Acts —Scesce 8iof Act 3 of 1877, sec 82 of Act 8 of 1871,
and sec 96 of \ct 20 of 1866

Public Servant —A cleth sppomted by a sub registrar and pard out
of an allowance given to the sub regstrar, 13 nota * public servant ” withn
the meamng of sec 21 of the Indian Penal Code (z)

() Bhagean v Emperor (1005) 32 Cal 664
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PART XV.

Miscellancous.

85, Documents (other than wills) re-

Tetmia v 0 o mmng unclaimed i any registration office

Aol o e fur a perind exceeding two Years may
be destrayed

86. No registering officer shall be hable
Tyt < to any suit, clum or demand by reason
Falsimtrv re tms of anything m good faith done or refused
Lae®oal oty m s oficial capacity
87, Nothing done m good fmith pursuant to this
% Act or any Act hercby repealed, by any
Nothing sid ne
tnmaliated by artes  tegistermg ofhicer, shall be deemed mvald
fa sppcintrent o merely by reason of any defect mn his
Froencuem sppomiment or procedure

Earlier Acts —ee soe 57 of Act 3 of 1877, sec 85 of Act 8 of 1871,
and pe = of Act 2 of 1866

Where registering officer is interested as a trustee—mn good
faith.—The remstration of s wakfnama 1s not wvalid by reason of being
made by & roastonog officer who s o trustee for one of the charttable
stitutions b nefited by the wakfnuma if he has acted m good faith (y)

Registering document insufficiently stamped.—It 1s a “defect
in procedure,” 1if a registering officer registers a document 1asufficiently

stampcd (2)

“Defect in procedure. "—Ths section provides that nothing done
in good faith by any registunng officer shall bi deemed invalid merely by
reason of any defects 1n procedure No act, lowever, done by a registermg
officer can be held to be n mere ““defect m procedure * 1f he has no yurisdiction
tn do 1t as where a persont not entitled to do so presents for registration (a),
or where the prescntation s out of time (b), or where there 13 lack of
’ 5 IA 379, 7 Rang 621

120 IC 645, (20) A PC 270

{ Muhammat Rustam Al v Musk
i tag Husmn (1920) 47 LA 224,
239 230, 42 All 609, 618, 27 1C Seo Stamp Act, 1899, seo. 35
329, (21} A EC, 105 (a}  Mujibunnissa v Abdul Rakim (1901)
(2} Sarda Math v. Gobwndz Chandra 28TA 15,22, 23 A 233, 251
(191) 23 Cal. W. N 534, 530, | () Hawendra Lal Roy Chowdhurs +
61 IC. 88, Ma Pua May v. S Hars Das Debn (101 41 1. 110,
R 3 M A Chetyar Farm (1929) 11 Cal 972, 23T C 697

Ss.
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(2) Every person shall be legally bound to furnish
mformation to such registermg officer when required by him
to do so. ;

(3) In section 228 of the Indian Pensl Code, the
words  Judicial proceeding * shall be deemed to include any
proceeding under this Act.

Earlier Acts.—Seesce 81of Act 3 of 1877, scc 82 of Act § of 1871 ;
and scc 96 of Act 20 of 1866

Public Servant.—A clerk appointed by a sub-registrar and paid out
of an allowance given to the sub registrar, 13 nota * public servant * within
the meaning of <ec 21 of the Indian Penal Code (z)

() Bhaguats v Emperor (1905) 32 Cal. 664
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PART XV.
Miscellaneous,

§5. Doguments (other than wills) re

Iven e o0 o muning unchuned in any registration oftice

et e ey for a pinod excoding two  years may
be destroved

86. Mo rcgistarmg ofticer shall Le hiable

l-t'H'n‘r: < e to any suit clum or demand by reason
n i~ -

platint 10 rp bony g anvthing i good faith done or refused

{f e mtomt i
[TELIS PPN m s ofienl eapreaty

8i. Nothmg done m goud farth pursuant to ths

. Act or anv \ct herby repealed, by any
vothing w dne

Brasttal 1y temr  fegistermg oflicer ghall be deemed mvahd

merely by reason of any defect m his

b apjeirtnent or
e
Frocecs appomtmait or procedure

Earhier Acts —~e < ¢ 57 <f \et 3 of 1877 sec 8 of Act 8 of 1871

aad e ks of et 20 of 186

Where remstenng officer 1s interested as a tiustee—~n good
faith ~The r gstration of & wakfnama 1s not mvalid by reason of being
1aad by a r pietenng ofhicer who 1 a trustee for one of the chartable
1mstitutyens ben fited by the wakfnama of he has acted m good faith (y)

Remstening document wnsufficiently stamped —It 15 a * defect
1 procedur , ' of a registering officer rymsters 2 document wsufficiently

stamy d(z)

* Defect 1 procedure —Tlus eection provides that nothing done
1 good faith by any regst nng officer slall be deemed invalid merely by
reason of any defects in procedure  No act however done by a Tegistering
officer can be held to be a mere  defectinprocedure 1f he hasno jurisdiction
to do 1t a3 where a p rson not entitled to do 50 presents for registration (a)
or where the presentation 18 out of time (b} or where there 1s lack of
{y) Muhammad Rustam Al v Mus] 56 IA 379 7 Rang 621
taq Husan (1020) 47 TA 224 120 IC 640 (29) A pPC 2719

229 230 42 All 609 618 27 IC See Stamp Act 1899 see 35
329 (21) A PC. 105 (@) Mupbunmssa v Abdul Rakym (1901)

(2} Sarda Aath v GColwnda Chandra 28TA 15 22 23 A1 233 211
(1919) 23 ol W N 238 539 | () Harendra Lal Roy Glhoughey r
Hars Das Debs (1914) 41 14 110

61 1C 88, Ma Pua Slayv &
R A Mt Clettyar Firm (1929) 41Cal 972 231C 637

Ss.
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terntorial yunediction {¢) But s a general rule if the registening officer
omits to comply with the exact procedure prescnibed by the Act, and the
omission 1s one for which the person presenting the document cannot be held
responsible 1t 1s a8 mere defect i procedure which does not vitiate the
registration 1f 1t 1s made on a proper presentation (d)

The question whether an act or omission on the part of a regustering
officer amounts merely toa  defect 1n procedure ” has been dealt with fully
1 ats proper plice undir vanous sectrons of the Act It 1s enough to refer
the reader to the pages —

D n lang not understood by reqiv’ering officer —Sev notes
to s 19onp 108 above

Description of property —~Sce notes to sec 21, “ Whether registration
v af descoption insuffictent * on p 115 above

Tume for presenting documents —See notes to <ec 23, “ Registration
voud f document prescntcd after proper time  on p 123 above

' oundir

Remstration by Remistrar —Sce note  * Discretion
gec 30atp 134
Dlace of reqistration —See notes to scc 31, * Specal cause,” on p 13
alove
Person to present documents for reqistration —Sie notes to sce 32,
Registration msahd f presentation unauthorized * on p 135 above
Ippearance of parties —Sce notes to s ¢ 33 * Whether registration
voud of made without the appearance of parties  on p 151 above, and notes
lepresontatine,” on po 152 above

Symature of person admiting  execution —See  notes to sec 58,

Onutting to (ndorse signature  on p 213 above

Sealing of certificate of reqistration —R ¢ notes to s c 60, ¢ Such
certificate «hall be sealed  on p 244 above

88. (1) Notwithstandmg anything heran contamed, 1t
shall not be necescary for any officer of
Legistrationd Government, or for the Admumstrator-
gounerte exeeutel (eneral of Bcngnl Madras or Bombay, or
s Government oft <r
or certan qutle qane  J0r  any  Offienn]  Trustee or Othicial
1 nanies \s%ng,noc, or for the Sheriff, Recenver or
Registrar of a Iigh Court, to to_appear 1n

(et l (ulqll:!nv Mavng Aunz |I\,m 7 Rang 263 JU u (2
a33) 11 Fang 207 (33) ATC 230
:1.': §imins, "'31,"‘[\"‘ 0 5| @ Sce Laynath Singh v Jamal Diros
MaTwa dayv 51 A M A 4 Co (102)) 71 T\ 18 22
Chettar Fem (10370 3 X 37 M ocal 3 79 0 Mo (20
VPC 48
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Wy - - e

1“ “m oo I azat oAy nozstntion e omoam
i (Ww-im,; cnre oy wirh b Jistration of iy anstrument
e ted bo T by onend o A or teoamoAas
1viie]an ceety v ta °

(2) Where un 1 *rncat s © oveemed  the reos
Bz efiect to wham s mstrom ¢ s pros nted for roms
0 nman f ]t 1 it S et to Govern
:;;m (rtosach e ref o v ot Voot r General
‘(r:;mi ;Il;j,:,:‘ ,(’)‘sz‘n‘x(l \(:r‘-;;:‘{‘ Shonff Ree ner or Regrs

vt nor spectinge the <ame
At om bong cititied of the cuation terof  <hadl register
the an trument ’

Eather Acts—~eex =S Gt ef 1877
AR R VOTRE S artewe Ciaf Aet 16 0L 1Nt

. * Any instrument executed by hun o lus official eapreity —
Iu ef 1« nonoapploenl toantrum ats eveut d b

o At 8¢ f1871

f, .

PAmr o1t peard pan gl fmnoocon tutne uhrprovies

;‘ Pode e v ca of ot orts ard e owho hoam sach officer ar
! tavetn e e untn b1yt dtoa Distnct Judgeun r

G471 17 vt Gt Lo Br Gl B3 Probadh the omiswon
telvrt it e ytmutberm b1y L hiton (€)

89, (1) Laery oflicer grantig a loan under the Land

o Improvanint Lowns Aet 1083 shall send

Lo e ™ f s order to the remsterm,

o e atee g @ copyof s orde egistering

ﬁ','"“r: ettt oftcer withm the local hmts of whose

a3 P e ymediction the whole or any part of the

Jand to be mproved or of the land to be

granted as collatcril secunty, 1s mituate, and such registerng
ofitcer shall file the copy m his Bool No 1

(2) Treary Conrt grantmg o certificate of sale of im-
moveable property under the Code of Civil Procedure, 1908,
shall sond 'a copy of such certificate to the registering officer
within the local Inmits of whose jurisdiction the whole or any
Part of the immozeable property comprised m such certificate
18 situate, and such officer shall file the copy m his Book No 1

(3} Dvery officer granting a loan under the Agrioultur
15ts’ Loans Act, 1884, shall send a copy of any mstrument
() Ma Skve Mya v Mung Ho Hnauny 166 901 C 937 (22) A PC 350

(1922) 40T 1 195 398 50 Cal

Ss,
88, 89
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whereby 1mmoveable property 1s mortgaged for the purpose
of securing the repayment of the loan, and if any such pro-
perty 15 mortgaged for the same purpose n the order granting
the loan, a copy also of that order, to the registering officer
within the local limts of whose junsdiction the whole or any
part of the property so mortgaged 1s situate, and such
registering officer shall file the copy or copies, as the case
mat be i lns Book No 1

(4) Every Revenue officer granting a certificate of sale
to the purchaser of immoveable property sold by pubhe
auction shall send a copy of the certificate to the registering
officer within the local limuts of whose jurisdiction the whole
or any part of the propeity comprised m the certificate 1s
situate, and such oflicer shall file the copy in his Book No 1.

Local Amendments —Thiscectionhas beenamended, m1ts application
to the Presidency of Bombay, by sec 12 of the Indian Regstration (Bombay
imendment) Act 5 of 1929 which came into force on the 22nd \ay 1929
The amendment 13 as follows —

In sub sections (1) and (3) of section 89 of the sud Act [the Indian
Registration Act 1908] for the words and figure ¢ Baok No 1 the
word office  shall be substituted

Earlier Acts —See scc 89 of Act 3 of 1877 There was no such
provision 1n the previous Acts

Sub sec (1) —See see 17 (2) (1)

Sub sec  (2) —See sec 17 (2) (xu)

Sub-sec  (3) —Sece sce 17 (2) (¥)

Sub sec  (4) —See sce 17 (2) (xn}

Filed copy of certificate of sale —\ certificate of male granted
under 0 21, r 9, of the Civil Procedure Code, and filed as provided by sub-
fec (2) 13 not a regstered doetment either within the meanung of sec 50
of the \ct (f) or within the meaning of \rt 10, Sch I of the Limtation
Act (9) /

Lremplions from .1l
90, (1) Nothing contamed in this Act or in the Indian
¥ sempton of certaim Registration Act, 1877, or m the Indian
docnnents  executed  legistration Aet, 1871, or mm any Act
Jv e in favour ot therchy repealcd, shall be deemed to
overnment,
requure, or to have at any tine required,

(N Srajen \ewa v Jan Uhammad | (5} Fatteh Sngh v Duropaly (19%0%)
pen ALY N 9 Puny Fec No M2[t RY
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the pemteaty o f am o o {1} wang 1 cuments or maps,
nimely

(n

(

Yoo at enteqed nean s or attosted by amy ofhicer
ey an malmmg 4 ettlenmunt or revision of
teetlenent of Iaindrovanue and which form part of
Vrgee pdecfaichmtt]l ment 1

dee 1 ente anlmaps ened ree ol or wthentiated
oy cfher engigd on bohalf of Government
m omking or roviany th aurvay of v land  and
which form part of the roond of such sunvey  or

(€} docun ents which unier amv hin for the tune bemg

(

(e

m forec are iled ponodicdl moany raovenue office
N paitwans or other oflicers chiarged with the
propearstion of sdlige records or
Joewnads aman Gtlc deeds and otha documents
purporting to ho or to cvudence grants or assign
m nts by Govarnment of hind or of iy terest
Iind , or
notices given under scctien 74 or section 76 of the
Bombay Land Revenuc Cede 1879, of relinqushment
of cupancy by cccupants cr of ahenated land by
holders of such land

<

(2) Al such documents and maps shall for the purposes

of fic
registe

tions 48 and 19, be deemed to have been and to be
rcd 1n zecordance with the provisions of this Act

Earlier Acts ~—$ce sec 90 of Aot 3 of 1877 sec 87 of Act 8 of 1871
and Aet 27 of 1863 eec 1anlscl edule

Operation of the section —The cffect of this section 1s to exempt
certan docum nts from regstration anl to treat them as if they were

rerists re

«1forth purposes of seca 48 and 49 of the ict

Whether Registration Act hinding on the Crown —This section
snl rec 17 (2) (var) contam an implication that the Crown 1s boun1 by the

Reg, stration Act (/)
Clause (d) —A Ietter from Government to 3 Nawab stating anter

tha

(%) Becretary of State v Waloned

you will also have yosscssron of the State lands  specified 1 the
1136 64 1C 134

Yusuf (101021 Bom 1 1 1130

S.90



Ss.
90-52

234 INDIAN REGISTRATION ACT.

Jetter1s a “ grant ' by Gosemment within the meinmg of this dinse, and 18
exempt from registration (1)

There 18 1 conflict of opinion whether the words “ other documents

purperting to be or to evidence grants or assignments by Government of
land or of any 'nterest therem,” include leases from Government It has
been held by the High Court of Allahabad that these words should be read
ejusdem genenis with the preceding words *“ sanads, mam trtle deeds,” and
that th 1 do net mclude leases from Government (j)  On the other hand,
1t bas hoen hedd by the High Courts of Madras () and Patna () that the
said wonds should not be read gusdem generss with the preceding words,
and that they include leases from Government The latter view, it 18
submittid 18 correct  8ee see 17 (2) (vn)

Clause (e) —Relinqushments under sec 74 of the Bombay Larnd

Ruovenue Code are specifically exempt from regstration, because prima
Jacte thes extingwsh the right of the relmquiching hbatedar to hold the
oceupancy as agunst Government, subject to the payment of revenue ()
A relinqui-hment from an inferior holder of alienated land to a superior
holder of such land does not come under this clause and 19 not exempt from
registrition unless the land has bren surveyed and the superior holder has
been spcaticls authorszed to recanve <uch relinquishment (n)

91, Subject to such rules and the previous payment
of such fees as the Local Government
preseribes i this behalf, all documents
and maps mentioned n section 90,
clauses (a), (b), {¢) and (e), and all registers of the documents
mentwned m clause (d), shall be open to the nspection of
any person applymg to mspect the same, and, subject as
aforesaid, copics of such documents shall be given to all persons
applying for such copes.

In<pects noand o pus
of nuch dreuments

92, Al rules relating to  registration enforced in
Lower Burma prior to the commencement
of the Indian Registration Met, 1877,
shall be deemed to have had the force of
law, and no st or other proceeding shall be mamtained

Hurmese regatraty n
rudes ennfirmed

() Hasan Al v Chutterpt Singh 6 Pat 414, 108 1C 2, ('27)
(1592) 19 Cal 742, T437468 AR 317

() Munshs Lal v The Nohified Area of | (m) Motidhas v Desabbar (1917) 41
Barant (1114) 36 AIL 136, 221C, Bam 170, 337, 34 T €, 833
913, {0} Shwdharay v Dan (1921) 43 Dom

() Ra'uapal v The Seeretary of S ste 594, 001 003, €1 1C 481, 21}

(102 43 Ma L €5, 53 TC 3185 A WL
(N Secretary of State v, Nsstaram (1927
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E\a A any ooy Yt or person m r‘»gp‘.ﬂ of nn\'thmg done

wnderany i e nlmhe
Repiale

93, (1) T:¢ enictments mentioned m o the schedule
an repailed to the extent speaified 1n the

fourth column thereof

Yoot

(2) Notlung brran contaned shall be deemed to affect
an¥ yrageon of any cnactment m force m any part of British
Indiyand not b by expresily repealed

Subecce, (2) —Th s rubacction 1a new It wadneerted by the present
Vet Tie gror 73! emaetrente oof el to are the Transfer of Property
Aet, wen Ofas 170, ol ieyng optional r gistration in the ¢ase of sales and
retpap e Beg ol Temares Act and other enactments contaimng special
Frovie o5 plat ng 10 the repn tration of certam documents

Ss.
92,93
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INDIAN REGISTRATION ACT.

THE SCHEDULE.

RerEAL OF ENACTMENTS.

{See sectron 93 )

Yeor ’ No \ Short title Lxtent of repeal.
157 l I ' The Indian Tegistration Act, 1877 [The whole
1879 NI The R and L So muck as 13 led
Acts Amendment Act, 1870
1563 XIN The Land Improvement LosnaSo much of section 12 as fs
7 Aet, 1833 unrepesled
1886 VIt tThr Indian Registeation Act, 1856 [The whole
1898 VIT | The Cural Procedare Gode Awend [So much as 15 unrepealed.
ment Act, 1888
{
1891 | NIL [The Amending Act, 1891 In the second schedule the entries
relating to Act 111 of 1877
1599

ment) \ct, 1590

Avin {The Indisn Registration (Amend The whole




Rules made under Section 22 of the Act.

BENGAL.

Nerre nn g W dcl ey 1 e 20 Pt 1 fte Caleutta Gavette of
Hetth Felr qry 1917

N T T Themsd] Vemin 1917 Inewinose of the power con Rules,
MAath B I ralireti 3 (1) «f the Indiin R oistration Act 1903 Bengal
[ANY FES FYN I perre v ol all provious rules on the subjuct made
BV ety 6 vess evo P aern Lonodand Asam and by the Government
R ml Ve Grressor gn Cour ol 1 1! wa e mik the following rule for

“'H'l'r("‘r,'r~ fer v af Binaal —

Rule.

“Taal areve m whad at the tune of the acceptance of a document
ot et acrtienl sunay B beos made and a record of nghts has
bn fi sl jullihed urder the Bongil Tonaney At 1885 (VIIT of
J=5%) ¢+ ur der any other law houses (not bang houses m towns) and lands
£hall 1 dew pbd for the purposes of «ction 21 of the Indian Registration
4et, 195, Iy the reference 1o the detnled maps prepared 1 the coursc of
that curven (or, where more than one cadastral survey has been made of
the s arcy, then by refurence to the detmled maps prepared n the course
of the 1most reeent rurves), and to the survey number of the plots in which
the Liouses or Jands are situated, and such descniption shall also state the
arcas of such plots in the notation usid n the records of rights

D . +

cannot convenently be described by survey numbers or by areas m the
notation uscd 1n the record of rights, such description may be dispensed
with

2  Notfication No 420, dated the 23rd Januarv 1911, 1ssued by the
Government of Bengal, and Notifications No 3288G, dated the 28th July
1908, and No 637G, dated the 27th February 1911, 1seucd by the late Goverp-
ment of Nastern Bengal and Assam, are hereby cancelled

* Substitated for the word * small by Notification No 312 T R, dated the 25tk
Apnl 1917, published at p 630, Part 1 of the Caloutia Gauette of 2nd May 1917
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Rules made under Section 22 of the Act.
MADRAS.

Motification of the Government of Madras Judictal Department,
No 519 dated Ootacamund, May 29 1919, under scclion
22 (1) of the Indian Requstration det XTI of 1908,
as amended by the notification of the Gorernment
of Madras Law (Regustration) Department,
Mo 20, dated 21th .ipril 1933

In supersession of notification No 197, dated the 8th Deeember 1902,
published on pages 1225 1231 of the Fort St George Gazette, Part 1, datud
the 9th December 1902 as amended by notification No 336, dated the 11th
July 1903, on page 711 of the rort St George Gazette, Part 1, dated the 14th
July 1%3 and of notificattion No 831 dated the 11th December 1917,
published on page 1400 of the Fort St George Gazette, Part 1, dated the 18th
December 1917, His Excelleney the Governor in Council 18 pleased to enact,
under section 22 (1) of the Indian Remstration Act XVT of 1908, that the
following rule shall take effcct from and after the 1st Juls 1919 1n the districts
and portions of districts mentioned i the accompanying hst —

{a) Liery non teatamentary  document presented for regmstration
and relating to land shall of the land comprises one or more entire survey
fields of enb-divisions, spectfy the number of exch field or =ub divieion as
gwenin the Gosernment sallage map

(b) 1{ the land has no separate number assigned tot in the Government
village map, the document shall apeeify the number asugned 1n such villhge
map to the aurves fild or sub-divicion 1n which the land 1s stuated, together
with such description of the land as 13 sufficient for its identification

(¢) Tailure to comply with the provisions of thi rule shall disentitle
a document to be remetered



RULES MADE UNDER SEC. 22 OF THE ACT.
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List shovang the dustricts and portions of dustricts sn whick the rule framed Rules,
under <ection 22 (1) of dct XVI of 1903 came tnto operation on and Madras

after the 1st July 1919
Thuatrcts and Portions of Dustricts and Portions of
orty ns of districts to portions of districts to
J:«xnm to which the rule districts to which the rule
which the does not which the does not
rule estends extend rule extends extend.
m @ U] @)
1 Ganyzm — 3 Enu 3 DPolararam telul—
The whole Golarars — cont
The whole/Madasugudem alas
except the| \enkaragndem
villa ge s Danammangudem
2 Veagapatam {Fullige 1n the Palkond mentioned | Burrmnl alipidu or Mula
—The whole| falul i column|  gudem
except thel 2 Nerusugudem
willige  men |Kilantra “contd  |Khndnkapadu
toned  1n] Tatiyakulagudem
column 2 Kopalle
Kamapurampadu
Vuppanll.
Munngulura
3 FKast 1 Amalapur talul Urrank
Godarars ~ Kotrupalle
The whole Chettipalle Dsndipudy
except the A rampalem
villages men Chammanapalle
tioned 1nf
column & 4 Yellmaram talul
2 Ramachandrapur Puligogulaprdu
[ etk Kotturupadu
Doddivaka
Dermpadu Urlakulapadu
Balyyepadu
3 DPolararam taluk Chiktlinta
Chinnagarrang:
Jayanavargudem Gollumandalavar:  Sora
Sitaramanagaram Lhavaram
|Gogumilty Kondahngamparty
Gummalara Jottapalle
Ganganagudem Kardevupalem
[Ras utugudem Mandubala
aggchettigudem | Peddagarrang.
[iRoratern Vanchangt
Sivagn, Komsrapurapupadn
(Chadury Peddarellangpalem
ITiyyamamsds, Keswvaram
[Ranigudem Lododdi
Dharvada Pabaveltipadu
[Osuru dedu
(Chilakaluru. Vagipalem
[Rammannapalem stangy
adahanvengudem hurtt,
[Dattavangudem Rajavommang:
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Rules made under Section 22 of the Act.
MADRAS.

Motsfication of tir Gorernment of Madras Judicial Department,
Yo 519 dated Ootacamund May 29 1019, under scction
22 (1) of the Indian Reqistration Adct XVI of 1908,
as amended by the notification of the Government
of Madras Law (Reqistration) Departient,
Mo 20, dated 21th April 1933

In supersession of notification No 497 dated the 8th December 1902,
publiched on pages 1225 1234 of the Fort St George Gazette, Tart 1, dated
the 9th December 1902 as amended by notification No 336, dated the 11th
July 1903, on page 711 of the rort St George Gazette, Part I, dated the 14th
Julv 193 and of notification No 831 dated the 11th December 1917,
published on page 1100 of the Fort St George Gazeite, Part I, dated the 16th
December 1917 His F xerllency the Governor i Couneil 1 pleased to ennct,
under section 22 (1) of the Indian Regsteation Act XVT of 1708, that the
following rule shall take effect from and after the 1ot July 191910 the districts
anl portions of districts mentioned in the accompanying hst —

{1) Lscery non td tuncntars  document presented for registration
and rdting to land shall of the land comprices one or more chtire suryey
fi Ids or sub-divictons spectfy the number of each field or <ub divimon as
given in the Government village map

(b) M the land has no s« parate number assigned to 3t 1n the Government
sillage map, the document <hall specify the number ascigned n such villge
map to the survey ficld or sub-diviwon in which the land 19 situated, together
with such descryp tion of the land as 13 sufficient for 1ts 1dentification

{¢) Tulure to comply with the provisions of this rule shall dwsentitle
a document to be reastered
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Lyt <howeang the drstrrcts and portions of destricts tn which the rule framed
under section 22 (1) of et XVI of 1903 came wnto operation on and  Madras

after the 1<t

July 1919

i tnets and

Dortsons of

Distsicts and

Portions of

ortt ns of distnets to portions of districts to
districts to which the rule dsi tricts to which the rule
which the does not which the does not
rule extends extend rule extends extend,
&) ) (8} ]
1 Cimpan— 3 East 3 Polmaram talul—
Tlewh le Qoluan —
The wheleMadasugudem alas
except the| \enlaragudem
v 1lla ge s Danammangudem
2 Tiagapatam mentioned | Barrmhalapadu or Mula

—The wholel
except the
villare  men
tioned 11)]
column 2

3 East
Godatars —
The  whole
except the
villages men
tioned  1n
column 2

Vallage an ie Pallond i
tal ik

Kiluntra

1 Amalapur talul
'Chettipalle

I Ranachandrapur
tatul

ermpadu
3 Polavaram taluk

Jaypanavarigudem
Sifaramanagaram
ogumlly
(Gummalura
Ganganagudem
Ravutugudem
Hagglehettizudem
[Koraturu

Sivagn

Chiduru

gy amamid.
|Ravigudem
Dharvada

Osuru

IChalakalurz
IRammannapalem
Pladahanvangudem
Dattavarigudem

m  column|
2

~contd

gudem

erusuguden
Rhandrikapadu
Tatiyahuligudem
Kopalle
RKamapurampadu
Vuppanll
Munvgulura
Urrank:
Rotrupalle
Dondipuds

\ irampalem
Chammanapalle

4 Yellararam talul

Puligogulapadu
Rotturupad 1
Doddivaka
Urlakulapadu
Balepadu
Chilalnta
Clunnagarrang:
Gollumandalavarn
havaram
Kondalingamparty
Ivottapalle
handevapalem
Mandnbaha
Peddagarrang
Vanchangt
Komarapurapupadu
Feddarellangipalem
Kesavaram

Sora,

dodds
Pakaveltipadu
Tudeda
Vagipslem
Vatanm

Oburty
Rajarommang:

Rules,
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Rules,

Madras  Districtsand Torts ns of Dustricts and Portions of
\ portions of districts to portions of districts to
L districts to which the rule districts to whick the rule

which the does not which the dxs not
rule extends extend rule extends extend
(1 @ 1] (2}
3 Eat 4 Yellnaram  talul—| Eaxt 4 lYellararam  talul--
Godaran — contd Godarars —
The whole]Surampalem The whole| Bodlanka
except the Amrehuly except the| Papampeta
village sl Dasaripalem villages Matlapadu and
mentioned | ¥ rrampadu mentioned | hudummalipadu
10 column 2| Kamiigadda 1n column 2|V enhatanagaram
—contd  |Banadapalle —con Gondolu
Vayyerw Rajavaram
Chinnarellangpalem Sarampeta
Muslsampalem Gongampalen
Subbampadu Dokulamandaknshna
Paurlovs varam
Kondapalle Oznbanda
Sarabhavaram Potamdorapalem
Vanakaravi. Jaggampalem
Appannapalem Jiyyampalem
Boddegan Rajavaram
Boyapadu Acludonilapadu
Kirraba Kamasvarapupada
Tallyprlem Kondalampalem
Dakarayn Rajupetaloddy,
Hukumpets Yamanapalle
Ganapatipeta. Donelapalle
Tantskonda. Surampalem
Singampalle Lakhonda
Dongilanallavatam Gangavaram
Linjarts, Banadam
\ ingavarampadu Ped Ihparlapada
Anantagrs Garagurnmi
Damanpalem Pandrapottipalem
Nellmatla, Kusumaravi
lagnrayi. Amudalibanda,
Giluguispadn Doramamd.,
Kindra Frampalem
Munysvarapapada Kottada
Labharetl Rajampalem
Gadisolurty, Agraharapupady
Goblillsmadugu Atalazndy,
T nangipalem tajampalem
Clerivuke mmapalem Ummetta.
D nelapatem Lo lipalem
Marnpalem Vemulova
Vclazalapalem Eilatamamily,
Revstipalem, Yanayspa du
Buaruranipalem Uyyalamadugu
Th ramami Ravanapalle
Canarvapeta Rt ttaramavaram
Kinapanil 1atarsmavaram
K ttamspalem Uppalspa lu Narasa
largupartl
Acheharvapeta, Chendavarsm




RULFS MADE UNDER SEC 22 OF THE ACT.

Districts and

TPortions of

Districts and

Tortions of

The wholelChinnagarliprdu

except the]
villager
mentinzed
1m column 2
—cont?

4. Kustna  and|
West Goda

1ar -
The whole

&6 Gunlur—
The whole

6 Nellore —
The whole

7 Cuddapah —
The whole

hurnool —
The whole

Bellary —
The whole

10 Anantapur —
The  wbole
excopt, the]
villagemen
tiomed _in
column 2

11 Chingleput —
The whole

12 Chitoor —
The whole

1t lireddiSivarampatnam|

Famala Devapuram

> Vugur talel
Al the willages

18 Dhadrachalam talel

A1l the willages

Anantapur taluk,
suldampeta

L4 South drcor—|
o whole

15 Trichtnopol j—
The whole

16 Tanjore—
o whole

17 Tennerelly
The whole

portions of distncts to portions of districts to
distnets to which ¢he rule daetnets to which the rule
which the oes not which the does not:
rule extend extend rtule extends extend.
) ¢ m @)
3. Ead 4 Tellaaram talul—l3 North Arco—|
Godarary — contd The whole

Rules,
Madras



Rules,
Madras

202 RULFS UNDER THE REGISTRATION ACT.

Districts and Fortions of Districts and Tortions of
rtions of aliatricts to puttionn of districts to
diztricts to which the rule districts to whch the rule
which the | does not which the does not.
rule extends | extend, ruls extends extend
[§4) | o m (¢4}
18 Vadura — |Twrumangalam talul 22 The Mljiris—!
The  whole The whole .
except  thehalwgulam
illage men
11 ned 10|
¢ lumn 2
23 South .
Ranara —|
19 Famnad — The whole
The whole
24 Malabar — .
The  wholel
20 Salem.— except the
‘The whole portions of,
villages
mentioned
21 Coimtatore 1n column @

—Tiew! le




Rules made under Section 22 of the Act.
BOMBAY.

Notification Pevenue Department Mo 6112, dated the 18tk July 1910,
publistad at page 1065 of (7 ¢ Bombay Government Gazette, Part 1 for 1910,
ar amended by Government Motification Revenwe Deparbment, No 1495,
dated t1e 16th February 1913, published at page 294 of the Bombay Govern
ment Ga-eite for 1914 Part I

No G112 —In exercse of the powers conferred by section 22 of the
Tndian Reg tration Act, 1908 (AVI of 1908), the Governor i Council 1s
pleaced to make the following rule 1 supersession of the rule published m
Government Noufication m the Revenue Departrrent, No 7968, dated the
12th August 1907, and to direct that 1t shall come nto force on the Ist
day of Octaber 1910 —

Rule under section 22 of the Indian Reqistration Act, 1908, prescribing
reference to maps w non lestamentary documents

(1) In all areas within the Presidency of Bombay, to which a survey
has been extended, lands shall, for the purposes of section 21 of the Indizn
Registration Act, 1908, be described by reference to the Government map
or survey

(2) Any land within the said Prestdency of which a map has been
prepared under the provisions of Chapter X A of the Bombav Land Revenue
Code, 1879 (Bom V of 1879), shall for the purpose of section 21 of the Indian
Registration Act, 1908, be desenibed by reference to the scrial numbers 1
such map, and 1n such case reference to any other Government map shall
not be necessary

(3) Failure to comply with the provisions of this rule shall disentitle
a document to be registered

Rules,
Bombay



Rules made under Section 22 of the Act.
BIHAR AND ORISSA.

No 420, dated Caloutta the 23rd January 1911
DNotification—By the Government of Bengal, Revenue Department
(The rule 1s still wn force tn the Protince of Bihar and Orissa)

Rules, In exercise of the power ¢

Bihar and Indian Registration Act 190

Orissa  premious rules on the subjeet, R
to make the following rules —

In all areas i which, at the time of the acceptance of a document {
registration,

- P R A

(a) a cadastral surve
finally pubhshed
of 1885), or the { Lt
of 1908), or

(b) a oadastral survey has been made and record of nghts has be:
publshed under ‘the Sonthal Parganas Settlement Regulatu
{I1) of 1872) or

(c) & cadastral survey has been made and a record of rights b
been prepared under any law,

houses (not being houses i towns) and lands shall be described for the purpos
of section 21 of the Indian Regstration Act, 1908, by reference to the detail
maps prepared in the course of that survey, (or, where more than one cada
tral survey hasbeen made of the samearea, then by reference to the detail
maps prepared 1n the course of the most recent survey), and to the surv
number of the plots 1 which the houses or lands are sitnate, and suc
de-cription shall aleo <tate the areas of such plots, 1n the notation used m t1
record-of nghts

Provided that, where the 1ands to be described consist of small villags
or taluks or parganas or other local sub divicions, ov of speaific portions «
such areas, or of estate or tenures or speaific mnterests 1n estates or tenure
and cannot contvemently be described by survey numbers or by aressin tt
notation used 1n the record of rights, such descniption may be dispensed wit]



Rules made under Section 22 of the Act.
BURMA.

General Department,
NoTIFIc \TION,
Dated  Rangoon, the 24th December 1913

No 37%.—Inexercise of the power conferred by scction22 sub section (1),
of the Indtin Rugietration Act, 1908, and i supersession of General Depart-
ment Notification No 32, datcd the 16th January 1912, the Lieutenant.
Governor 1s pleased to 1~suc the following rule regarding the cases and manner
m which lands shall be deseribed for the purposes of section 21 of the said
Act by reference to 2 Gosernnent map or survey  The rule shall come nto
force on the Ist January 1914 —

Rule.

(1) Land shether in towns or outside them which has been cadastrally
survey ed and of which supplementary survey maps exist shall for the purposes
of section 21 of the Indian Registration Act, 1908, be descrrbed 1n documents
presented for regstration either by a reference to a certified extract (attached
to the document and bearmng the signatures of all the parties execnting 1t)
from the map of the Xxwm or town survey block exhibiting such land and
setting forth the undernoted partrculars regarding 1t, or (in the absence of such
certified abstract) by the mnclusion in the document of these particulars —

(a) the names and numbers of letters 1f any of the Auin or block and
other terntorial dnvistons declared by rule under <ection 69,
sub section (1}, clause (c) of the Act within which the land 13 situate,

(b) the holding number given to such land in the map of the Auin
or block and the year of the map to which reference 1s made,
and

(c) 1f & portion of a holding only 15 affected, the numbers of the fields
or survey plots or other survey umits given to the land m the map
mentioned under (b)

(2) Faiure to comply with the provisions of clruse (1) of this rule shall
preclude a document from registration unless the land 15 otherwise sufficiently
described to the satisfaction of the Regmistering Officer, who before registering
the document shall endorse on 1t the onutted particulars with a statement
whether or not the parties admit them to be correct

Rules,
Burma



Rules made under Section 22 of the Act.
COORG.

NoOTIFICATION,
Bangalore, the 8th February 1904

o 19 —Under section 22 (1) of the Indian Registration Act, (ITI of
1877) as amended by the amending act XVII of 1899, the Hon'ble the Chief
Comnussioner of Coorg 18 pleased to direct that for the purposes of section 21
of the Act all immoveable properties which have been surveyed shall be
described i documents, wecluding Court sale certificates and certificates
granted under the Agricultunsts and Land Improvement Loans Acts, that
may be precented for registration by giving their correct survey pumbers
together with their area 1n acres and that their boundaries shall similarly
be described with reference to the cutrent survey numbers of the adjacent
lands

Rules,
Coorg



Rules made under Section 22 of the Act.

ASSAM.

Notifcation, dated te 2th February 1911, publiched 1n Part I1 of the
Fadrm Bengal and Asoam Ga-ctle of the 1st March 1911

No 637 G —In excrense of the powers conferred by section 22, clause 1,
of the Inhan Regictration \ct, XV] of 1908, the Lieutepant Governor 18
pleaced to presenbe the following rule —

In all areas 1n which a cadastral survev has been made, and a record
of nights has Iven propared under the authonty of Government, houses
not being houses 1m towns and Linds, #loll be deseribed for the purposes of
Siction 21 of the Indian Registration Sct, XVI of 19094, by refcrence to the
detatled maps or records prepared in the cour-e of those operations

This supplements  notificatton No 3268 G, dated the 28% July 1908
See below

The 28th July 1908

No 3233 G—In exeraise of the powers conferred by Section 22 cluse I,
of the Indian Registration Act, III of 1877, the Lieutenant Governor 13
plrased to prescribe the folloning rule —

In all areas 1n wlych a cadastral survey has been made, and a record
of nights has been prepared under the authonty of Government, Louses,
not besng houses 1n towns and lands shall be deseribed for the purposes of
Section 21 of the Indian Registration Act, III of 1877, by reference to the
detailed maps or records prepared in the course of those operations

Rules,
Assam
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Extract from the Registration Manual—Part I
THE UNITED PROVINCES.

Rules, 170. The description of the terntoral division required by section 21
United of the Act shall be the name of the village, pargana,
Provinces ~Territorial dimsion tahsil and revenue disirict 1n which the house or

parcel of land 1s situate, the name of the thoh or, patti bemg prefixed
when the property is situated m a pattidan or bhayachara village

Entries relating to property within the registening officer’s junsdiction
should be made 1 black 1k, the others in red 1k i order to facilitate the
preparation of index No II



Extract from the Registration Manual,
THE PUNJAB.

121, If the decument 1s brought for registration within the time allow

ed by law, the registering officer will sec whether

ot w0 a1t contums any umienfied 1nterlneations, blanls,
erasures or alterations of the lind mentioned

erct on 8 of the Act, and, n the case of documents relating to immoveable
property, whether the description of the property 1s suficient for 1dentifica-
ticn M he s not sati fied on ether of these points, he may hand the docu-
ment 11ck to the presenter for remeds of the defeet Foreign documents
shoull not be accepted unless accompamed by the translations and copies
required by cection 19, and documents of the hind mentioned m sub
ecction (4) of section 21 of the Act unless accompamed bv the required

copy or copies of the map or plan

Rules,
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Rules made under Section 69 of the Act.
BENGAL.

CHAPTER 1
Rules, 15, (1) When a remstered document which has remained unclaimed
Bengal m ans registration office for a period exceeding

Reeon f destructi
e an i two vears 15 destroyed under section 85 a note

section 8 to that effect shall be made 1n the margin opposite
to the copy 1n the book 1n which the document 15 Tegtstered, as well as against
the entry of the document in the fee booh The note should invanably
be tmtialled and dated by the registering officer

(2) Before w3 document 1~ destroved an endeavour must always
be made by the r mstering officer 1 whose office the document 1s hept to
induce the pre  ntant thereof to take 1t back

CHAPTER II

LANGUAGES TO BE DEEMED TO BE COVVONLY USED IN
DIFFERENT DISTRICTS
19. The followmng languages spall be deemed,
L pmuees to e decmed for the purposes of section 19, to be those commonly

x
ottty " ™ pced in the distnicts respectively mentioned oppostte
thereto —
Languages D stricts,
Loglsh Bengaliand Urdu Ihstnets of the Birdwan Presidency,
Dacca Chittagong and Pajshahs
Divistons
Fnghsh Hinl Urdu and Bengali Diatrict of Darjeeling

CHAPTER V—PROCEDURE PRIOR TO ACCEPTANCE OF
DOCUMENTS FOR REGISTRATION

21. On the presentation of a document for
registration the remstening officer shall first satisfy
himself—

(a) that 1t has been preented at the proper office (scctions 28, 29 and

Iy,

(1) that 1t bears the proper stamp or 18 exempted {rom, or does not
require, stamp duty,

(¢) that 1t 130 o language deemed to be ¢ v used in the district
or 18 accomy d bv a true transk into such a language and
a true copy (section 19},

Conditions  of  admissi
ity
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(d) that 1n the caee of anv intethineation, blank, erasure or alteration,
the provicions of section 20 and rule 26 have been complied with ,

{r) that f the document i3 non testamentary and relates to im-
moveable property, the deseription s sufficient (section 21,

() that af the document 13 non testamentary and relites to lands or
houers the description of which 13 governed by a rule made under
sub-saction (1) of section 22, the lands of houses are deseribed
accerding to that rule

{9) that of the d nt 13 non 'y and cont a map or
plan, 1t 13 accompinied by the prescnbcd namber of true coptes
of the map or plan [section 21, sub section (4) ],

(h) that if the document 13 not a will, 1t has been presented within
the proper time {sections 23 to 26) , and

(7) that the document has been presented by the person authorized
1n that belialf (section 32 or section 40}

22, If any of the conditions mdicated 1n clauses (¢} to (1) of rule 21 have
not been complied with, or if the presentant refuses
Procedure in otter cates  to pav the proper remistration fee, the document
ToRdoEm 18 st be returned at once to the presentant with the
endorsement  *“ Registration  refused,” an entry

being made at the same time 1 Register book No 2

Provided that action under tlus rule may be deferred at the request of
the parties mn order to enable them to comply with the requirements of the
law, but 1 such cases an order of refusal shall be passed 1f the sad require-
ments have not been complied with within the time allowed for presentation
(sections 23 to 26)

23. Documents presented for registration shall be received one at a

time ordmnarily 1o the order of presentation, and
mlz-:(ue‘!l"[:’g docoments for o0k shall be exammed and endorsed 1n the szme
order as far as practicable No document shall
ordinanly be received for registration after the hours fixed for presentation

24. A registering officer having junsdiction to accept a document
affecting 1mmoveable property for registration at

Reghitration of a docu the time of 1ts presentation to him shall complete 1ts
?}Z}‘m‘yﬂ’:}z"fnl:xm%"-: registration, notwithstandmg the fact that the

trandterred belors village 1 which the immovenble property affected

Sedstration
18 situated has been transferred from his jurisdiction

bsequent to the p of the d but before the completion
of 1ts reg , buta dum (Form No 6 1n Appendix I) shall be

sent, without levy of any fee, to the office to the junsdiction of which the
willage has been transierred for the purpose of bemng filed 1n that office

Rules,
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When, however, after refusal to tegster by a regstering officer, the
village 1 question 1s transferred, whilst the document 1s on appeal before a
Regustrar or 1 a swt before a Civil Court, to the jurisdiction of another Sub-
Registrar the document, 1f the Registrar or the Court orders that 1t shall be

i d, shall be rep d for registration to the registering officer 1n
whose sub-district the village has been transferred

25. (1) Whenadocumentis presented undersub sectzon (1) of section 25,
to a Sub Regstrar, he shall, after exammmng 1t
oo ady ™ ot with regard to the particulars mentioned m rule 21,
record on the document the endorsement under
clause (a) of sub-section (1) of section 52 and also the endorsement under
section 58, if the executant 1s present and forward the apphication referred to
1n sub section (2) of section 23, together with the statement of the presentant
exammed with regard to the cause of delay, to the Registrar of the distnet
with any remarks which he may wish to make m favour of or agamst the
acceptance of the deed  If the Registrar passes an order that the document
may be accepted for registration the Sub Registrar shall realise the fine
under section 25 and deal with the document in the same manner as a
document presented within the time allowed for registration  The usual
registration fee shall be realised by the Sub Registrar

(2) A receipt 1n which the headings prescribed m form No 8 m
Appendix T shall, as far as practicable, be filled up, shall be granted for the
document from a separate receipt book mamtamed under clause (b) of sub-
section {1} of seetion 52

26. (1) When the executant of any document

Mtestation of tuteslinen,  appears personally, he shall be required to attest all

Urenttons - wmterlineations, blanks, erasures and alterations as
prescribed by section 20

(2) When he appears by a representative or agent, the attestation of
such representative or agent shall be accepted, if the interlineations, blanks,
erasures or alterations are of an ummportant character, or 1f due cause for
such acceptance 1s shown

27. (1) Vwhen a document 1s presented to a registening officer whose

office 13 not the proper office for its registration, he

of docamenta Shall return it to the presentant with the endorse-

l"“""" atwrmgem@ee  ment “ Returned for pre<entation at the proper
office ™

(2) When a document 1s returned under sub rule (1), no entry shall be
made 1 Register book No 2
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28. (1) Wlenevrat appoars to a registening officer that a decument
jresontad for registration 1s not duly stamped, he
2% <hall not pealize the regstration fee but shall im-
pound the document at once under section 33 of the
Indian &*atp Aet, 1899 and <hall enter 1t without delay 1n the register for
smpounded documents (Form No 7 Appendix I)

1 e ol
meats ol Cu v rtar .

(2) The hoadings presenbed i Form Mo 8an Appendex I shall, as far
as practient]  te filled up in the receipt granted to the presentant under
clatse (b) of sub cectron (1) of scction 52, out of a separate book of receipts
t0 be mamtuned for the purpose, and the words *“ Document impounded *
rhall be recorded 1 red inh on the receipt under the regmstering officer’s
« gnature

(3) B fore forwarding the dovutment to the Colleetor, the registering
offcer shall record on 1t—
(f) the «ndor~ment * Impounded and forwarded to the Collector
undcr sub «ction (2) of ecctinn 38 of the Indian Stamp Act,
1M,
{11) the endor~ ment requircd by clause (a) of sub-section (1) of
section 52, and
() if the executant s present the ecndorfements required by
section 58
29. (1) When an impounded document 1srecesved back from the Col-
lector with Jus certificate that 1t 1s duly stamped or
Procedure when I19notchargeablewithduty,orthattheproper ordeficit
5:5-:"::?‘, piocument 18 ctamp-duty has been paid, the registering officer
shall send a potice to the presentant requesting him—
(a) to appear on or before o fixed date with the receipt which was
gnen to lnm on presentation of the document ,

(b) to pay the necessary fces on or before a fixed date , and

(¢) to take steps for the registrat on of the document 1f the admission
of the execution was not recorded before proceeding under
rule 28, and on hs complymg fully with such request, the
regustration shall be proceeded with

(2) The sud fees may be taken erther from the presentant, if he

appears, or {rom the person nommated 1 writing 1n that behalf on the
seceipt, or from the claimant if he voluntanly tenders 1t, and the requisite
entries shall then be made mn the fec book and 1n the receipt

(3) When the fees are paid by the claimant, a receipt shall be given

to lum i form No 10 i Appendix I

Rules,
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(4) 1f the pre<entant or any of the percons mentioned i sub rule (2)
{ails to pav the necessary fees on or before the date fixed, registration may be
refused for non pavment of fees, provided that the remstenng officer 1s
satisfied that the notice referred to has been recen ed by hum

30. If the stamp vendor’s endorsement on a document 1s1m a language

not understood by the registenng officer, and which

Procedure whem 1smot commonly used in the district, the presentant

unne;:rx‘m 3 e net <hali be required to file a trandation which must be

iog offcey certified to be a true translation and attested by the
presentant

31, (1) If anv document in which a remstering officer 15 per<onally
nterested erther directly or indirectly, 15 presented

=ent:
ell:o‘::xdxx?;lol: oy ,':ésm to him for registration or if he 1s asked to authent:

reping ofeer 11 pertomalls oate o power of attornev granted for the registration

of amv euch document, he <hall recommend the
[arties to present the documcnt or power at some other registration office
under the proiisions of <ectton 29, section 30, or clause (a), of sub <ection (1)
of section 33 as the case mav be

(2) If the parties after being recommended to pre<ent <uch document
or power at somc other office mwust on the regstration of the document or
the avthentication of the power of attorney by the saxd remstering officer,
he <hall regaster the document, or authenticate the power, as the case mav
be, and, tf he 13 not him=df & Registrar shall report the facts to the
Regstrar to whom he 1s subordinate

32. A document relating to property, partly situate m Bntich India
and partly out of 1t, mav be accepted for registration
. mﬂ&f{::ei;g:;;&i::s by the Sub II]lcgNm within whose sub-district some
TR ACiSiTT Bty portion of the property lies, but in such 8 case the
oot el it certificate of regstration shall show that the registra-
tion has been effected onlv as regards that portion

of the property which hes withuin Brtich Indin

CHAPTER VIIL

56. (1) The procedure prescnibed by rule 52 shall apply alco 1n the
case of documents referred to in <cction 26, with
Apstieatin of Tule 5:
orhems vxeetnd oit of  this exception onls, that the peniod of four months
17tk ol
referred to in that rule and any extended period
allowed under the provio to <ub <ection {1} of section 31 must be rechoned
from the date of the arrinal of such documents 1n British India, and not
from the date of their execution

{2) Such documents shall not, undcr snv circumstances, be admitted

10 remstration more than eight months from the date of their armnal in
Briush India,
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57. In tte caee of a document executed by some of the parties m,
and by oth r< out of Britt b India the party pre
T (1S % centing the document may proceed at s option
opdiastirret gpd o cctim 23 or « ction 25 nstead of under
sction of and if he docs w0 the provisions of those
svtr sadallaggh
CHAPTER X.—PROCEDURE ON THE ADMISSION OF A
DOCUMENT TO REGISTRATION
63 Whenalltle prrsons «x uting & document or ther representa
tines a si.ns or agents have appeared and admitted
gt to e o &b s cucunon the documents shall be copied mto the
approjmat took

64 Wlen tnc «rm 1 copies of the same document are admitted to
nzotrit noat the sam time exch copy shall be
T et e s panately numbered m th fee and the Register
g e wtinte ee looks A1l ¢1 dorsementy «hinll be written upon each
copy, but 1t hall not bo necessary to copy the
dew uments riore than onee o the Iteg ter bock o far as the dupliecate
trij hicate or other cop1e~ are conc e 1 only the cndorsements (including the
stamp ven Jor s cndorsem nt)anlthe Jaifi jat 1f any on them shall be copred
4 note shall at the <ame time be made 1n the central portion reserved for the
copy of a document 1n th hook whowsng the number volume and page of
the 1 ter n which the ongnal has l‘ccn copr d
65 The coptes of maps or plans which are required by sub section (4)
of scction 21 to accompany documents must be
Corles of maps or jtans  attested as true copies by the si_natures of the

thm
e persons  executing such documents or by the
mgnatures of their agents  The ongmnal maps or
fla t d1n the d must on accep of the d

be m"n»d dated and sealed by the registermg officer

65 When a document containing a map or plan 13 presented for

re registration under section 24, the parties need not

Coplet of maps o plans  deposit fresh copies of the map or plan under sub-

ety o hesiration section (1) of section 21, but the registenng officer

shall certify, on re registration agamnst the copy of

the document made 1n the Remster book that the map or plan attached to

1t 18 the same as the copy of the map or plan which was filed with the
document on 1ts first presentation

67. Ad t dered for re shall be treated m all
yespects 23 1{ 1t were a mew document It shall be

e edure of re reglitta  recopred 1n its altered form and full fees shall be
levied  If there be imsufficient room on the back

Rules,
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of the document for the new set of endorsements required, they shall be
whtten or continued on a separate piece of paper as provided in rule T;
only the endorsements, wncluding the certificate of admissibility under
rule 43 on each registration, ghall be copied on the left hand margm of the
book, previous endorsements already made on the document being copred
m red 1k 1n the body of the copy in the order in which they appear on the
ongnal deed

68. (1) Tke translations and copies of docu-
Trandatiopsand coptes  ments requured by sections 19 and 62 shall be made
on cartridge paper

(2) Such translations and copies <hall be Lept in separate file, &
reference being made to the <aid file on the nght hand margm of the page on
which the translation 1s copied m the book

{3) The said file shall be bound from time to time when 1t contains a
sufficient number of tranclations and copies to form o volume

(1) When translations are made, the endorsements referred to
rule 43, sub-rule (1) of rule 46 and <ection 60, and the entry referred to 1
sub-rule (1} of rule 45 shall be copred on the left hand margin of the page
of the register book into which the translations are copred

€9. (1) The copy of every document in a regmster book shall be

compared with the onginal by some person other

.l.f,"m’,(l’,.'n:';‘,’,,'ff,';‘gﬁfe,‘," than the copyist, and the copyist and comparer shall

append their signatures n full with their designation

and date below each signature to the copy 1 the book, using, respec-

tively, the words “ Copred by * and * Compared by, ™ and the reader and

tl;e dSub—RegNr:\r shall Likewise put their signatures in the copy with
the date

(2) The copyict, reader and comparer of the endorcements shall
likewise be required to sign and date 1n the left hand margin

(3) Whenever the staff 13 sufficient, the reading
ol (and comparing and comparing shall be done independently of the
the copylet, it passitle copyist, and the latter shall nesther read nor compare

what he has copred

70. Interlineations, Llanks, erasures and alterstions in a document
must not be copied as such, but must be noted by

It eations b the registening officer as required by sub-section (2},
g Mtentlens and of section 20, even though they may have been

mcorporated 1n & duly sttested note or Xaifiyat on
the document stself
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71, (1) Wlen a docun ent i< erroncously copied mto & wrong book,

1} register copy of the eertafiente and endorsements

Frocedure wte alreads made on the document shall not be eancelled,
et o0, 4 B3

wrrg ol lut the Reg «trar may direct, under <ection 68, that

a copy of the documint with the certificate and en-

dames wtc thereon shall be made in the appreg nate book without additional

chargs A docutient <o copod <l be given the number assigned to the

Tt preucts document n the book te which 1t1s transferred with the
Jester * R attached

(2) In the circumstiness desenbed in sub rule (1), & certificate under

wetion 60 o1 a final certificate, 1n the following form <hall be given on the

Jeft Yan1 margin of the book i which the document 18 recopied and, iof

peralle, €n the document bedow the former cestificate —

¢ Registered agun under the orders of the Registrar of

No , dated 19 , as Document

No S, 1n Book No , Yolume s
Yapr

f Seal ) Signature of Reqstering Officer

(3) A cross reference shall 1 such a case, also be made on the night
hand margn of the onginal entry of registration m the wrong book 1n respect
of the copy m the appropnate register

(4) If the error m copying is discovered after the document has been
returned after registration, the same procedure shall be followed, a note hemng
made 1n the margin of the copy 1n the wrong book, of the volume and the
page of the appropriate book into which the contents are re copied

(5) In both of the cases referred to m sub rules (1) and (4), fresh entries
must be made i the appropriate indexes, without cancelling the original
entries made in those indexes

72. (1) When a document relating to immoveable property 13
registered through inadvertance i contravention

Proced comrect  of section 28 the registering officer shall mstruct the
ﬁ}::i‘,ﬁ?’;n": '1‘;3;“?53: executant of the deed and the claymant thereunder
iR BptraveRtion of 4e 4o obtain a direction under seetion 68 for its Tegistra
tion from the Regustrar of the district in whose

junsdiction the proper office 1s situate

(2) When such direction 18 recerved, the registermng officer concerned
shall remster the document without 1eVy Of any fee, and shall refer to the
order of the 1n the end P

Rules
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(3) The regstermg officer 1n whose office the document was orginally
registered shall follow the procedure preseribed by sections Gt and 66 and
chall forward to the proper office, free of charge, n copy or a memorandum
of the document The recerving officer shall file the copy of memorandum
1n hus file book No 1

73. VWhen a document has been copied into 2 book and compared, the
registering officer shall sign and date the trne copy

riorm ol fol endorsement 4y the register and make, m Form No 41n Appendix
II the endorsement thercon required by section 60

The registration of the document shall therenpon be deemed to be complete

74 (1) When there 1s no room on a document for the necessary

endorsements they shall be made on a separate

LR dorsaments of - quarter sheet of machine made medim paper, which

shall be supplied by the registerng officer and shall

be attached to the document an explanatory note being at the same tune
made on the document 1tself and signed by the registering officer

(2) Esery prece of paper so added must bear the seal of the registermg
officer snd must be signed and dated by him

75. (1) Any person having occaston to register any considerable

number of docuntents i the same form, such as

Iriotet or Uthographed leases, agreements or bonds, may deposit m any
forms for documents lu &

eommon form remstration office any number, not less than filty,

of printed or Lithographed forms of such documents

(2) Such forms must be printed or lithographed lengthway s on machine-
made paper of medium size  Blank spaces must be left 1 the body and at
the foot of the form for filling 1n names, smounts of money, areas, boundanes,
and any other required particulars A margin must be left, of one inch, on
the left hand side for binding  No margin shall be neceswary for copymg
endorzements as 1n the ¢ase of other registers, but the forms must contain
a blank space, of not less than one side of a balf sheet of the paper, on which
the endorements are to be copred

(3) Before use such forms must be bound into solumes and paged in
the Registration office and a certificate as to the number of pages contamed
1 o volume must be written on st and signed by the registering officer  One
volume shall be kept for each depositor, and s name shall be noted outeide
The volumes shall be numbered and shall e treated in all other respects
as volumes of Register booh No 1 or Register book No 4, as the case
may be

{4) On the presentation of o document which 18 an exact dupheate of

any form depouted and 1s executed by, or in favour of, any one of the
depoutors, 1t ehall be comed 1nto the volumne appropriated to that depositor’s
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forms t1at x to en, the ik s vcesin the form previously deyosited shall
e £l tpeoras thrake st an exact cops of such document

(5} Tnonty must be pian to the rgmetration of documents presented
wnisrt! «rule arlevn enleavour must be made to return the document
to 1}~ prveentants thercof I fan thay Ieave the office

%6 (1) W! n c<wng to an error or omnsion in any document which
I1s been regitered  a supplementars  document
rctifving such error or omrssion 18 presented for
regietration a v % of such rectification <hall be made i the margin of the
reg veran which the onminal document 1s registered i the form  This
docarment Lae bvn retifed Ty document No of 19
vlsae , pag of {name of office )

B oraancetnt

(2) 1 the selume i which the ongimal document was copied has been
wnt to th Sadar Peanlrwm the Sub Registrar by whom the deed of
ectif citien has been posternd gl wote to the dadar Sub Registrar
requesting um to make the neer sary note of rectification in the appropriate
repyter which be <ball do unl r s wignature

77 (1) Documents must e promytly returned after registration to

the pr (ntants or other persons authorized to recerve
T et o L hn them and the receipts returned by the jarties must
be pasted on to their respective counterfoils

(2) Luerv enleavour must be made to return documents on the date
noted on the recej t granted under clause (b) of sub section (1) of section 52
23 the | rol 1ble date of return

CHAPTER XIIL—SPECIAL PROVISIONS AS TO POWERS-OF-ATTORNEY
92 (1) \ power of attorney shall not be recognized as authorizing an
Pecognition am BFCT toacton behalf of & principal under the Act
autienti'at mn of fowerol  unless it contains an expression or implied authonty
sttorney
1n that behalf

{2) Powers of attorney which do not contun or imply 1n authomty to
present for regietration a documint executed by or n favour of the principal
or to admit execution of any document exccuted by him shall not be
authenticited under clause () of sub sect on (1) of section 33

T'zplanation —A power of attorney authonzing the agent to execute
and register a document shall not be authenticated

93. (1) Al nterlineations blanks, erasures and alterations in powers
of attorney authenticated by a registering officer
ae to e "fm'“ of under cluse (a) of sub section {1} of section 33 must
N at the time of authentication be detailed 1 a foot
note by the registering officer
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P

@ W hen‘t_h‘ere are no interl blanks, or a
1n such o power of attorney, the fact must be mentioned 1n a foot note
signed by the registerng officer

(3) The said foot note must be copied 1n every case 1nto the book of
powers of attorney hept in Form No 17 1n Appendix T

Authentication of powet 94, The authentication of power of attorney

otattomey shall be made—

(4) 1o Form No 8 (a) in Appendix II when the prmeipal executing
the power appears at the registration office,

(u) m Torm No 8 (b) iz Appendix IT when the prineipal beng
eaempted from appearance, the regstering officer exammes the
prmeipal on a st under sub section (3) of section 33 , and

(125} in Form No 7 in Appeadix IT when the principal 1s examuned on
COmMMisSion

95 The presentant of a power of attorney which 13 presented for

attestation or of an attested power of attorney

Transiation ot powes of produced by hum as agent with or i connectron

A with, a document presented for registration, shall,

if the power of attorney 1s wrmtten or authentr

cated, or both wnitten and authenticated, :m & language not commonly

used 1 the district, be required to file a translation in Englhsh, of

the power of attorney or the endorsement of authentication or of the power

of attorney with its authentication, as the case may be, such translation
being certified to be a true translation and attested by the presentant

1

96. (1) Whenever o special power of attorney 13 used n & regstration
Endorsement whea office for the purposes of section 32, section 34 or
rpecial pomerstattomey s section 73 an endorsement shall be made upon 1t 1m
Form Mo 91n Appendix IT, and 1t shall be returned

forthwith to the party by whom 1t was presented
(2) In the case of general powers of attorney no such endorsement
shall be required and they shall be returned, after inspection, to the parties

by whom they were presented

CHAPTER XIV—PROCEDURE WITH REGARD TO WILLS.
97. (1) A wll shall not be received for deposit otherwise than 1s
presertbed by section 42, and any  will received
through the Post office shall be returned to the
sender 1n on unstamped envelope

Depanlt of witls

(2) The headings 10 Form No 8 1n Appendix I shall, as far as prac
ticable, be fillad up 1n recerpt granted under clause (b) of sub section (1) of
section 52 For anv will depouited under section 42 a note shall be entered
on the re eipt stating that the will 18 recened for deposit under that section
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(%) TPe Negiesrar Sall explun to every person depositing a will that
ro steps wall botaken by the Government to 2 crtun the date of the
te<tatas « 41tk o0 2o conin uteats wath the benchannez after his death

() W1 s wald conr s presanted for depoat the cndorscment in
Femi Na 101y A\ppee e I a¥all e recorded on the cover

88, Iserv entry madc mm Register book No b
wnd r the prosions of ~cction 13 <hall be signed
full and dated by the Regictrar

Frttiestn Tvk No 5

99, Wlen s ~al d cover contunmng a will 15 mathdrawn under section

11 the fict <l e noted i Regicter book No 5

ot f 2! and the entry <hall be signed by the person by whom

the cover 18 withdrawn as well as by the Regstrar,

and the recapt referred tom rub rule (2) of rule 97 =hall be rcturned by suck
per<on and filed m the Renstrar ~ offied

100. (1) Whenn «led cover contammg a will 1 opened under section

1% the fact <hall be noted ;. Register book No 5

o~ of sraled cover
Gre ™ " ind the note <hall be sgnad by the Registrar

eortaluteg ¥
{2) Hacover s opencd under an order of 4 Civil Court the fact shall

be mentionsd in the <aid notd
101. When a will 18 formarded to any Court

mrots to serompany
wios forwarded to & Court  ynder section 46, 1t shall be accompanted by—

(2) a memorandum of the fee for opening the cover and the charges
(f any )} for copying the will into Register book No 3, and

(b) 8 letter requesting such Court to luvy such fee and charges and to
rant them to the Registrar by whom the willis forwarded

102, Sealed covers contaming wills deposited with a Registrar under

goction 42 shall be exammed monthly and ther

Mootlly exsmimation of condition on such examinatron shall be noted m

tealed covers contaloitd o) manner as the Inspector General of Regustra
tion may direct

103. A revocation or cancellation of a will or

o stration of teverstie®  an authority to adopt shall be registered n Reguster

sdopt book No 3

104, Wills remstered or refused registration i a sub-registry office,
which remamn unclaimed for a pertod exceeding two

ey tered ver Years, shall he forwarded to the Registrar’s office for
bat formred to SadsE safe custody, o mnote to that effect bemng entered
aguinst the ongmal entrv in the fee-book Al

documents go transferred shall be entered in the register (Form No 5 1o

Avpendix 1) prescribed by rule 8

Rules,
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Rules made under Section 69 of the Act.
MADRAS.

CHAPTER V.
(Section 19 of the Act )
Lazcuaces

Rules, 14 The following lanzuages shall be deemed to be commonly used 1

Madras  the di trict and <ub districts named thureunder —
I —Enghish
All ditricts and sub distrcts
I —Telugu
Districts of Ganjam  East Godasar Vizagapatam, Kistna,

Godasan Guntur Nellore Cuddapah hurnool Bellary, inantapur, North

\rcot and Cluttoor

Qub districts of D nkambotn Hosur and hrshnagin e the distriet of

Sal m

Sub districts of Madrac West Madras Mylapore Triplicine, Sembiyam,

Ponnen Sattvavedn and Tiruy allur in the district of Madras Chingleput
111 —Tamil

Districts of Madras Clungleput  North \rcot Cluttoor, Villupuram,
Cuddalore Negapatam Tanjore Tinnevelly Palamcottah, Vindura, Ramnad,

Trichmopoly Erode Salem and Cormbatore
IV —Ranarese
Dutricts of South hanata Bellary and Anantapur

Sub-districts of Hanat, Kollegal and Talavadiin the distnict of Erode

Sub drstricts of Ho ur and Denhanikota in the district of Salem
¥ —alayalam
Districts of Cahicut Palghat and Tellicherry

Sub-districts of Hodrug Kasargod and Triharpur in the district of

South Ranara
Sub-district of Gudalur in the district of Coxmbatore
VI —Jhomludt i

Sab-districts of Madras, West Madras, Mylapore, Tripheane and Scmbi-

yaman the di trict of Madras Chingleput
Sub-istnict of hurnool in the district of Kurnool.
Sub districts of Arcot and Vellore in the district of North Arcot.
S 1bdistrict of Chittoor 1n the district of Cluttoor
Sub-district of Trichinopols 1n the distnet of Trichinopoly
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VH —Orys
LIRS S SR TR

15. (1) T'r «tuyp ver lom s endsr ment cn a decument shall be
cone 1+ 1tn I 2 part of the document andafat s a hinjuage not undee-
peod T theregr et 0% or th party concerned chall b ¢ quirdd to fil
atraneh n

(1) WP noaew rof sttern vy v pr nte ] for attestation or when an
attectnd prowerafatt 1oy produ o by oan ag nt with or i conncvion
wt' adeuset g onted fororaraton and the power of attornoy
wrtt u o1y & hrmiaz not commenlt s don the ditret the rogstoring
o0Trery at afhed <nctund rtanlth hngua, I mandofth prosentant
nten tran "aton of th power m koddsh or i hinguge commendy wsed

mtteditnt

(1) TI trandaton sl Lo cartefied to bo atrue transdation and <hall
e « rned Fyoth jre ntant

() No £ Duabl for filing a trinsation i cases fallmg under

this rule

CHAPTER VIL-PRESENTATION AND EXAMINATION OF DOCUMENTS
Srcten g 19 20021 22 25 29 32 d0anl b2 of the tt

19. \ document relating toimmoveable property wlich 15 situate
[ artls within and pastly without the areas to which the Indian Registration
Act applies may be remstere ] 1n the office of any registerns officer wathin
whose jurs liction any portion of the property 13 situate but 1n such a case
the ccrtificate of reistration shall show that the re istration has been effected
onlv as regards that portion of the property which hes within the arets
wherc the Remstration Act 13 applicable

19A. A document relting to ummoveable property situated wholly
outsile Britt-l India or outside the tracts to wluch the Indian Registration
Act applies may be registered by a registering officer in Brutish Ind:a in Book
4, but the presentant shall be warned by a note below the registration
cortificate that 1ts registration does not affect the night mn the property itself
20, A registenng officer having junsdiction to accept a docunment for

B ) .

PO} 1

presentation of the document but before completion of 1ts regxst‘mtmn But
when the docuntent affects immoveable property a memorandum shall be
sent, without levy of any fec, to the office to whose Junsdiction the village
Las been transferred, for the purpose of being filed in file book I of that office

Rules,
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When however, after refusal to register by a registering officer, the
village 1n question 1s transferred whilst the document 1s on appeal or 1n a sutt
before a enil Court, to the junsdiction of another Sub Registrar, the docu
ment, if the Regstrar or the Court orders that 1t shall be registered, shall be
re presented for regstration to the officer to whose sub district the village
has been transferred

21, A document for registration other than a document forwarded
under scction 89 of the Act shall be presented m person, with preseribed fecs,
direct to the registening officer and not to a clerk or peon A document shall
not 1 ¢ accepted if transnutted by post

22 Everv document shall before acceptance for registration be
exammed by the regstering officer to ensure that all the requirements
prescribed 1n the \ct and 1n these rules have been complied with  If there
13 any informality mn presentation of 4 nature which can be remedied, the
regstering officer shall gne the partv such information as may be necessary
and return the fees and the document with a view to the document bemg
presented agamn in duc form  Tor instance, tn cases such as those mentioned
below he should cxplamn the defect to the presentant 1f the document 1s
presented 1n the wrong office 1f an agent has come without a power of
attorney or without such a power as the Act requires, 1f the description of
the property 1s either insuflicient for purposes of 1lentification or does not
{ulfil the requirements of rules 16 to 18 if the document 1s rot accompanied
by a translation or by copy of a map when such translation or copy 1s
necessary  f there are unattested interlineations, alterations erasures or
blanks which the remstering officer considers should be attested by the
wmitials or signatures of the executants, if the date of execution 1s not given
m the document or if 1t 13 antertor to the date of purchase of the stamp
prper on which the document 18 written, or if the date 13 given according to
both the Brtish and the Indian calendars and these dates do not tally  The
action of the remstermg officer 1n thus respect shall be confined to advice
and he shall not hymself alter the document 1n anyway

23. Tach important interlineation, erasure or alteration oceurrtngin a
docunient shall whenever possidile, be caused to be noted or described at the
foot of the document and to be signed by the exccutant before the document
18 accepted for re astration  This course 15, howet er, unnecessary inrespect
of a document executed golels Iy a public functionars as such or of a docu
ment recets ed under scction 89 of the \et  In such cases 1t will suffice 1f the
nterlineation crasure oc alteration is attested by the officer concerned

24. Fienv copy of n map or plan accompanying a document shalil he
cettsfied to { e a trie copy and shall be attested by the signatute of the person
«xecutin,, the dacument ot of his duly authorized agent
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25. Wiea a doesm nt ae pree nted for roastration n duplicate or
tnpleate the rem rul oe v ohall treat the dupheate and tnplicate as
¢ ehaf ey are exact v reductions of the ananal and bear the stme date
Steald any dicereparey Loodet eted the prowentint shall be requirad to
teee Tna bed cothe docun ent 1w accepted for reastration  If the ori_mal
eamtamaat apom fhina capy hall te ann xed t) the duplicate and to the
tn hieate

26. (1) \ Jwument which relatis to Inand atuated in 2 district or
fertien of adienet t whieh th rul framed 1y the Loeal Government
tnlee < etion 22 (1) of the et has been male applicable <hell before 1t
15 neeepted for pel tration, be cheched with the survey numbers and sub
divic ons gn the sut adiary andexes mantuned under rule 125 and aleo,
whea nece vary with tho settlement remsters o order that the regitenng
6%icer At canee inrorrect <1 fictittous numbers entered m the document to
b rectified

(1) T 2 survery number or a «ul division entered 1 a document 18
not foan]an the sul rhars indexes or settlement re isters the registcrmg
oficer shall 1f neec arv make a reference to the Revenue Departments

tm) 1f the sub-disicons of o fiel] are found in the subsidinry indexes
or setthiment regsters and the fiell 1s desenbed 1 the document without
any refercnet to any subdivision, the document may be returned for
rectification

27. () If tlere are no impediments such as those mentioned to the
acceftance of a document for remstration or if the document 15 presented
apun after anyv such impediments have been remosved the Tegistening
officer shall endorse on the document the date the hour and the plice of
presentation and take the mgnature of the presenting party to such
endorsement

(u) If, howeser, any of the impediments referred to above 1s discowered
after the presentation endorsement has been made on the document the
latter may be returned for correction or amendment 1f the party so deswres
with an endorsement to that effect Should the document be presented
agamn a re presentation endorsement shall be made

28. (1) If the penod prescribed for presentation has elapsed, but the

15 wtill ad ble on pay of a fine the regstering officer

shall 1f he 1s o Sub Registrar, suspend 1ts registration pending the orders
of the Registrar

() If the document 1s chargeable with duty under the Indian Stamp
Act, 1899, and 1s not duly stamped, the registening officer shall impound 1t
under section 33 of that Act and forward 1t to the Collector, registration
being suspended

Rules,
Madras



Rules,
Madras

318 RULES UNDER THE REGISTRATION ACT.

specinl notice should be guven, (b) to be posted 1 a conspicuous part of the
registration office, and {c) to be published (1) 1n the Gazette of the distnict 1n
which the testator or donor Iived, (1) 1n the Gazette of the district 1n which
the property of the deceased 1s situated, and (1) 1 the willages where the
testator or donor lived, where nterested parties may reside and where the
property of the deceased 18 situated  The cost of the sersice of the notice
and of its publication shall be levied 1n advance from the person who presents
the document for registration

70. If a person presenting a will or an authority to adopt, or a person
who objects to the registration of such a document on the ground that it was
not exccuted by the testator or donor or that the testator or donor 18 not
dead or that the person presenting the document 1s not entitled to present
the same under section 40 of the Act, desites that witnesses should be sum
moned, the request shall be complied with and the procedure preseribed
Chapter XII shali be followed

71. (1) As cach person 18 examined his sygnature shall be obtamed on
the document below the endorsement of presentation in
the following form —

The witnesses whose signatures are affixed below have been
exammned under clause (3) of section 41 of the Indian Regstration
Act, 1908, 1n reference to the document —

EI with addition
GH do
1J do
271k January 1914 Signature of Registersng Officer
E.L. with addition
AN do
or do
234 January 1914 Signature of Reqstersng Officer.
QR with addition
8T do
6th February 1014 Signature of Peqatersng Officer

(n) If, after the conclusion of the exammation of the witnesses, the
registering officer should decide to register the document, an
indorement 1 the followimg form shall be made on 1t and
1ts registration shall be completed —

Tam satiafied from the evidence of the witnesses whse signatures
appenr above —
{a) that tte will {or authority tondopt) nasesecuted by the testator,
(8) that the testator (or dner) 1s dea l,
(¢} that the peracn presenting tle will (or authinty to adopt) 1s
entitled to present the same
Dute Signature of Pegutersng Offcrr

(i) Should the registening officer decide to refuse ngitration, the

usnal endoreement of r fusal shall be entered on the document
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T2 () A\ nmet nng cfier when enquinmg under section 41 (2) nto
the exccution of a wil o1 of an authonity ¢ adopt shall mvanably, before
repetenez th o doonment or nfuan, registrition, propare and place on
neond a remornlum o ol b contuning a summary of the evidence
arltt reacons f rnoastration or refu ol as the case may be A copy of
any 1 b o omndum propared by o Sub Registrir shall be submutted to
e 1 tnct Begetrar forthwnth

(1) Wlen 2 will or an authority to adopt 1s refused registration the
v fueal onder to be entened in Booh 2 shall be a reproduction of the

rrrenat lan

73. A\ will cr an authnty to alopt jrc ented for registration after
the death ¢f the t titor or denor mw e returned to the presentant
urs zr terad afhe <o desires unl st appears that the document 1s forged

74\ rovocatin or cancellation of a will or of an suthonty to adopt
shall be treated as a document of tustamentary  character and shall be
rgieternd 1n Book 3

75. () Waills remstered or refused registration in a Sub Registry office
whiel ramsin unelumed for a period of over tno years shall be forwarded
to the Regietrars office for safe custody, a note to that eflect bemng entered
againet the onginal cntry 10 the office returns

() If the pereon entitled to claim the return of & will apples to a Sub
Regmstrar for its return after the d has been d to the
Regstrar's office, he should be advised to obtain 1t {rom the Regustrar direct,
If Le 1s unmilling to do 5o, the will should be obtamned from the Regustrar
by the Sub-Registrar and returned to the person and a note of its receipt
from the Registrar s office and return to the person shall be entered 1 the
office returns

Rules,
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special notice should be grven, (b) to be posted 1n a conspicuous part of the
regstration office, and (c) to be published (1) 1n the Gazette of the distriet in
which the testator or donor Iived, (1) i the Gazette of the district i which
the property of the deceased 15 situited, and () 1n the villages where the
testator or donor lived, where interested parties may reside and where the
property of the deceased 1s situated  The cost of the service of the notice
and of its publication shall be levied i advance from the person who presents
the document for registration

70, 1f a person presentng a will or an suthonty to adopt, or » person
who objrets to the registration of such a document on the ground that 1t was
not cxecuted by the testator or donor or that the testator or donor 1s not
dead or that the person presenting the document 1s not entitled to present
the same under scction 40 of the Act, desires that witnesses should be sum-
moned, the request shall be complied with and the procedure prescribed i
Chapter XII shall be followed

71. (1) As each person 1s examuned lus signature shall be obtamed on
the document below the endorsement of presentation 1n
the following form —

The wtnesses shoso signatures are afixed below have been
exammed under clause (2) of sectian 41 of the Indian Regstration
Act 1908 1n reference to the document —
E1 with addition
Gu do
1J do
27th January 1914 Signature of Regustering Officer
K L. with addition,
AN o
op do
25th Jannary 1914 Signature of Requstersng Officer.
QI with addition
ST do
Otk February 1914 Signattre of Requstering Officer
(u) I, after the conclusion of the examimnation of the witnes<es, the
registening officer should decide to register the document, an
endorsemnent in the foflowing form shall be made on 1t and
1ts registration shall be completed —
1am ratified from theevidence of the witnesses wh e siznatures
aypear shove —
() that the wsll (or authinty tondspt) wasexecuted by the testator,
(B) that the testator {or donet) 1s dead,
(¢) that the perwn preeenting the wall (or authsnty to adpt) s
entitled to present the same
Dot Signature of Regsstersng Offcer
() Shoull the registering officer dectde ta rfuse ngmstmtion, the
usual endors ment of rcfusal shall be entercd on the document
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72 () \rge ongofiar shen enquinng under section 11 (2) into
teexic tonef 4 will or of an authonty to adopt shall mvarably, bfore
regetenmz the docmment or nfuang Rgastriteon, prepare and plice on
reonl a rreremanlon m ITnleh contunms a summars of the ewidence
A= 1l pacare for nantrtion or nfual as the cise may be A copy of
any ruchir romindum prgand by a Sub Registrr shall be submutted to
tte D enet B gz onr forthwith

(1) Wlen a will or an authority to adopt 1s refused registration the
refuca] onler to be entcred i Book 2 ehall be a reproduction of the
res e Tun

73, A will cr an authonts to adopt presentcd for registration after

the drath «f the @ tatar or donor may be returned to the presentant
unregs tend,af he <o desires, unl ssat appeoars that the document 1s forged

74. A rveeation ar cancellition of 1 will or of an authonty to adopt
shall be troated as a o of test y ch and shall be
registered in Book 3

75. () Walls registered or refused registration in 2 Sub Registry office
which nmamn unchimed for & peried of over two years shall be forwarded
to the Regictrar s ofhioe for safe custody, o note to that cflect being entered
aganet the onnal entry 1n the office returns

(u) If the person entitled to claim the return of a will apphes to a Sub
Regustrar for its rcturn after the d has been d to the
Registrar’s office, he ghould be advised to obtam it from the Registrar direct
If he 1s unwilling to do so, the will should be obtamed from the Regstrar
by the Sub Registrar and returned to the person and a note of its recept
from the Registrars office and return to the person shall be entered in the

office rcturns

Rules,
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Rules, 33. On receipt of the fees the R O shall endorse on the face of the
Bombay document a note 1n the following form —
Recenved fees for— Rs
Registration

Copying (folios ncluding endorsements)
Extra for registration by D R
Attendance for registeation at private residence
For copres or memo under 8s 64, 65, 66 and 67,
Fine under § 25
Fine under § 34
For the return of the document by registered
post.
Total Rs

Note —When no fees are levable under any one of these heads 1t may be omitted

’
Registrar or Sub Registrar

The duty of recording the endorsements may be delegated as
Rule 30 (2)

#. In d whether a pre: d & should be pted
for remstration the R O should not concern himself with its vahdity, but
should be careful only to see that 1t fulfils the followmng requirements of the
law (namelv) —

(i) that 1t 1s properly stamped ,
(1) that 1t 1s presented within the proper tune, and 1 a proper office ,
(#21) that 1t 1s presented by a competent person ,
(1) 1f 1t relates to immoreable property, that 1t1s not open to objection
under 8 21 or 22,
(¢) that when S 19 applies its provisions have been ratisfied, and
(17} that any interhineations, blinks ecrasures or alterations appeaning
i the document are attested by the sigmature or imtials of the
peraon or pereons executing the same as requind by § 20

(2) I the presinting poarty refuse to pay the yrescribed fees or fines
the «ame having been demanded under S 80 of the Act, the R O shall refuse
to regaster the documant

35 \ R O wusting a private residence or o under 8¢ 31, 33 or 38
and receaning hus travelling expenses from the person at shose application
such visit 13 made, shall mye to the applicant a recespt for the sum recerved
and, if a S R, shall immedmtely report the amount to the D R Such
receipts skall be in the form App M

(2) A receipt in the same form shall also be given wheneser a document
13 presented for regutmtion or depout or wheneser pavment of anv fee or
finrssmadetosa B O
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36, If there be no objection, on the face of the document, to 1t3 being
zccepted for regetration, the inquiry preseribed in S 34 shall be proceeded

with, and if the d 13 ad d to the end
and certificate presenibed by § 58 to 60 shall be made 1n the manner shown
mApp N

{2) Admssion of receipt of consideration shall only be endorsed when
such admrssion 1s voluntanly made,

(3) If an executmng party admits execution, but takes occasion to
depy the receipt of consideration 1n whole or 1n part, registration 1s not on
that account to be refused, but the demal of receipt of consideration shall
be mentioned 1n the endorsement

() When the R O 1s scquamted esther with the persons admutting
execution or with the witnesses to their identity, he shall mention the fact
1 the endorsements  Provided tbat when & document 1s presented for regis-
tration which 1s not duly stamped and the R O impounds 1t at once under
S 33 of the Stamp Act, 1899, the R O shall not forsard the document to
the Collector until the executant or executants shall have appeared before
hum for the purpose of lus enquiry under 8 34, or until the exprration of
the persod prescribed by 8 31 of the Act, whichever may happen first  The
endotsements required under Rules 30 and 33 and under S 58 shall be made
on the document before 1t 1s forwarded to the Collector but 3t shall not be
copied or certified as registered until 1t has been returned to the R 0 with
the Collector’s certificate that the proper stamp duty has been paid thereon

37. In taling evidence regarding the identity of parties appearing
before lum the R O should prefer witnesses of respectability or well known
pereons, such as Government officers, Valils ordinanly practising at the
station, or persons with whom he 13 per<onally scquainted

38, Commissionsissucd under $ 33 or 38 and the returns thercto shall be

ded n a separate file Such ehould ben the followmng form —

“To

Whereas the sccompanymg power of attorney (or document),
dated and purporting to have been executed by C D. has
been presented for authentication (or registration) 1n this office, and
whereas 1t 13 necessary that 1t should be ascertained whether, 1t has
been voluntarily exccuted by the person by whom 1t purports to
have been execnted, you are hereby directed to take the exammation

of upon the interrogatories hereunto attached, and to return
this with the of the said to this
office op or before the day of

Gaven under my hand and seal this day of 18

(Sig; of Regstrar or Sub-Ri )

Rules,
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39. When anappheation for a direction under § 23 or under the provizo
m 8 311slodged witha SR, the SR shall, on pavment being made to him
of the full amount of the fine that may he imposed by the D R 1f he grants
the direction at once proceed with the inquiry prescribed 1 Sub <ection (3)
clauses (a) (b) and (c) of 8 34, 1n antieipation of the order that may be
pazsed by the D R upon the application
Provided that—
(1) nothung 1n this rule shall be deemed to affect the power of the DR
to refuse such apphcation
(2) 1f such application 13 refused or if the amount of fine imposed by
the DR when granting the direction 1= less than the full amount
imposable by him the amouut of fine paid to the SR or the
excess, as the case may be shall be refunded to the partv who paid
it Provided that when a direction 1s granted under § 25 but the
DR refuses to erder registration under the proviso to § 34 the
fiue imposed under & 23 shall not be refunded
40. Finesumposed under 8 25 or 31 of the Act shall be of the following
amounts, namely —
(1) Yi the delay does not exceed one month—not exceeding 2} times
the proper registration fee
(2) If 1t exceeds one month but does not exceed two months—
not ¢xceeding five times the proper registration feo
(3) If 1t exceeds two months but does not exceed three months—
not exceeding 72 tumes the proper registration fee
{1) I 1t exceeds three months but does not exceed four months—
not exceuding ten txmes the proper registration fee
41. On cvery document adumtted to registration, a blank space 1s
required for the endoreements and certificate preseribed by S 58 to 60 A
space Ginches n length and % inches in breadth will ordinanly be suffictent
but when the cvecuting parties arc numerous the space should be propor
tinatels larger  If n amv case the blank space on the document 13
meuflicient, an extra piece of blank paper should be firmly gummed on to 1t,
%0 a3 not to overlay any of the matter onmnally written in the document
anl the RO when making the endore ments or certificate should take
particular care that thes are not wntten wholly on the prece attached, but
partly on the document 1tself and partly on the attached picce across the
junction of the two
42, When a document admitted to re.atration 1s beng copied, a3
requirerd by & 52, 1n the approprate Register Book, the value of the stamp
and the stamp vendor 8 enlorsement shall invarabhy be transenbed at the
beginning of the copy 1n auch book anl alwo on the copies prepared under
4 61 to 67, hut thee shall not e taken nto account when caleulating the

copying fees .
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43. In Book No Iand in supplement to Book No T, Parts I, 11T and
IV optional regestrations shall be distinguished by the letter “ B * appended
to the <erial number The absence of amy distinguishing letter will indicate
compulnry regestration

{2) For the purpose of determining whether the registration of a
document in which the value of the nterest affected 1s not specified 13 compul
«nry or not, the value of the stamp affived thereto shall be taken to mndieate
the value of the mtercst according to the provisions of the law in force
relating to stamped documents

44. The following 1tems are to be copied 1n the column of DBooks
Noe I IIT or IV (as the case mas he), headed—
“ Endor~ements and Certificate ™ (namely) —
(1<t} the senal number endoreed on the document under Rule 31,
(2nd) the prescutation endorsetnent referred to 1n Rule 30,
(3rd) the fec endorsement required by Rule 33,
(1th) the endorsemcnts and certificate required by $ 58 to 60 1 the
order in which they occur on the document

45, Errors, (rasures, mterlineations, ete , i oniginal documents and 1n
the endorsments made on them must be copied into the Register Book
exactly 83 they appear i the documents and in the cndorsements  Margmal
notes shall be written 1 column I explanatory of such errors etc, in the
folloning manner 1n the cas of interlineations additions or messpellings,
by a single marh X amred ik over them with 2 similar mark X" n
red ik, 1 column T and the word  sie , or the corresponding word 1n the
vernacular ( asal ) an the same column, in the case of an erasure, by two
marks AN, in red ik, one at each end of such erasure wrth wmilar
marks 1 column 1 and the word  crasure  or corresponding word 1n the
vernacular  All such notes must be attested by the imtials of the R O

(2) The same procedurc shail also be adopted in the cae of copies
granted undcr S 57 or copies despatched under 8 63 66 and 67 of the Act

46, When the copy 1n the Register Book has been completed, 1t shall
be carcfully compared with the onginal and the R O shall certify under his
signature that 1t 13 a true cops

(2) Below the copy in the Reguster and abos e the True Copy Certificate,
the copyist and the comparer shall endorse the words “copied by me ™
and  comparcd by me ’ and shall attach therr signature thereto even 1f
they be the R 03

“(3) All corrections, mterhneations, or additions made at the time of
copying shall be bracketed 1n red ink and attested by the R O on each side
All these corrections, interhineations, or additions shall be numbered in red

Rules,
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1k consecutnyely and the total number of mistakes shall be classified under
three different heads (1) corrcetions, (2) interlineations, (3) excess matter
written by mistake by the copyist

The form of certificate shall be as follows —

 True copy’

No of mustakes —8 {eight) (1) and (7) interhneations, (2) (8) (5)
and (6) corrections , (1) and (8) excess matter wntten by mustake (Imtials
of the RO)*

{Signed) A B,
Regstering Officer

*\ote—Thé T O shall afix has imtiafe exactly at the pownt whero the trse copy
certificate ends

(4) The duty of attesting cojies of documents in the Register Book as
well as copes forwarded under Ss 66 and 67 and of noting and attesting
errors  erasurex interhnevtions ete  under Rule 45 may be delegated
as51n Rule 30 (2)

(5) In the c1se of the following offices the aforesaid duties will be
petfdrmed by the SR <hown in col 3 below —

Distnict SRO SR
1 2 3

Karceh Mirpur Sakro Tatta

Ghora Ban Do
Do holustan Kotn

Thar and Parhar Umarkot Mirpurkhas

\hmedabad Ghoga Dhandbuha
Modasa Pranty)

Thanm Wada Bhivads
Mokhada Do

Rolaba Uran Panwel

*Note —Th arulo shall also apply to copies granted un ler S 57 of the Act

47, If the copy of n document occujies more than one page of the
Regster Book the margnal entries shall be made once only, wath the excep-
tion of tle sera) numter which alall be repeated on every page The
margnal entnies shall 1n 1o case be made along rmide of thecopy of any docu
ment other than that to which they relate  Where owing to the document
bemg short the marginal entnes tn the Regster Book extenl lower down
i the columns ajjroj nated to them than the copy of the document tn the
cclumn appropnated to 1t the blank apace left in the last named column
shall be cancelled by cross lines in sk being drawn overat
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48. When 2 document 1s presented for registration 1 duplicate or tripli-  Rules,
cate the necessary endoreements to be recorded under 8s 52, 58 and 59 shall Bombay
be endoreed on the onginal as well as on the duplicate or tnplicate  Copy
of the annmnal shall be made 1n the Regster Book , the dupheate of the tripl
cate shall not bhe copred at all but a note stating the number of dupheates
of trlicates presented along with the onmnal shall be made below the entry
of the anmnnl an the Regster Book  The registered Mo, pages and column
of the Remster Book to be recorded 1n the certificate under section 60 shall
be one and the same for theongnal as well as forthedupleate or tripheate

{2) \ copy or memorandum to be forwarded under 8s 64 to 67 shall
not be forwarded 1n respect of a duplicate or triplicate but shall be forwarded
1n respect of the onmnal only A note of the numnber of duplicates or
tnylicates presented along with the onginal shall however, be made 1n the
*Remarks ’ column 1n the memorandum and below the true copy
certificate on the copy

(3) Similarly indexes shail be prepared only tn respect of the onigmal

(4} Tf the document 1s accompanted by a map or plan the duplicate or
trniplicate shall also Le accompanted by a copy of the same But in the supple
ment to Book No I, Part II, only onecopy of the same as regards the orignal
alone, <hall be filed  So also for forwarding to D Rs of other junisdietrons
copues sufficient for the onginal only shall be presented and not for dupheates
or tnplicates

(5) The fec to be levied 1n such cases shall be as follows —

Bevides the usual fees for the onminal an ad valorem registration
fee subject to a maximum of Rs 2 shall be levied 1 respect of
the duplicate or triplicate  No copying fee exther for copying
1n the reguster or for making copies to be forwarded under Ss 65
to 67 shall be levied 1n respect of the duplicate or triphcate
Sinularly memorandum fee shall not be levied

49, On every map or plan recerved under § 21 the R O shall endorse
“ map or plan which accompanied the document, registered No
at page volume of Book No 1,” and every RO entering 1ts
copy 1n the supplement to Book No I Part II, shall make a note m Book
No I, below the true copy certificate of the document to which 1t belongs
as follows —

“ Copy of map or plan accompanymg 1s entered at page
of volume of supplement to Book No I, Part 11"
(2) These endorsements shall be dated and signed by the R O

(3) The copies of maps or plans shall be attested by the aignature of
the persons executing the document or their agents b1
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50, When under sub <ection (2) of S 30 the SR of Bombay regsters
2 document wntten in any language other than English and relating to pro-
perty situated beyond the limits of the Bombay Presidency, the copy of such
document which under 8 67 1t 13 lus duty to fornard toesery DR within
whose district any part of the property to which such document relates 1s
aituated <hall be accompamied by an knglish abstract certified under the
si.nature of the sud S R of Bomb1y to be n true abstract

51. In cases of re registration under § 2t the document shall be copmed
mto the Register 1n extenso and a number <hall be asugned to 1t, precisely
as1f 1t liad not been previonsly regtered but a note n red mk tothe eﬂ'cct

re romstered at page volume of Book No
<hall be made in the Register to the first copy of the document in the rolumn
leaded Fndorsements and Certificate  below the R O's signature, and
such note shall be dated and signed by the officrr who re remsters the
1

t The pre 1on endorsement (Rule 30) shall be repeated on
representation

52. (1} VWhen after the registration 1scompleted within the meaning
of S 61, the document 1s returned  the signatare of the reciprent shall be taken
mn the Day Book (App 1) andthe receipt given under S 52 shall be returned
to lum after endorsing on 1t the date of 1ts return, which shall be mballed
by the RO ora derk of the gride of « SR whenthe RO 1sa DR or
I a Head clerh where the R O 13 the SR of Bombay

(2) Vhere the presenter has sigmified a wish that the document should
be rturned to hum by post the receipt should be handed over to the
gresenter when the document has been accepted for registration with an
endorement thereon that the document will be returned bv post which
should be imtialled by the R O or lus Clerk of the grade of a SR where the
RO 1saDR orby & Head elerk when the RO 13the SR of Bombay
The document shall then be returned in a remstered cover with a form of
acknowledgment  The Regictration recerpt granted by the post office and the
achnonledgment of the proeenter, when recenved shall be separately filed
anl their nuubers noted tn column 13 of the Day Book

53  Documenta of which the registration is not complete and registered
documents pen ling delivery, shall be ket separate

{2} \hst of documents, which had been registered, and have remaimned
unclumed for more than one month from the date of completion of reges
traticn #hall be hung up to public viow n the form App O 1n the office of
arn RO

%) I a document remains unclumed for one eale ndar month after 1ta
regutratien or after regitrition of the rame hac been refused, the RO
thall ¢n the dav f Yowing the last day of such month, 1sur & notice 1n form
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\pp P to the yresenter of the document, mforming lum that if 1t be not
clammed withim a further px riod of one ealendar month from the date of such
1 *ice, an extr fee at the rates proseribed in Article 22 of the Fee Table will
B 1 ant! before such document can be delinered to lum  Such notices
shall be sont bs po t, po t pard

54, Whena ST ngiters a document relating to immos eable properts
not atuate withn lns own sub-histniet, but an that of another SR and
the mu take 13 Drought to notice, he shall direct the presenter to present
1t agam an the proper office where it shall be registered afresh without
a lditicnal charge

55 The cops of reasons furnished under Secs 71 and 76 shall be a copy
of the entries in Book No II relating to the document of whuch registration
11e been refused

§6. Fees are to be levied for summonses rssued under exther 8 36 or 75
at the rates presenbed n the I'ec Table, prepred by Government

(2) Torthe purpases of sub section (1) of S 75 Registrars will themselves
1seue process for the attendance of witnesses  In the district of Bombay the
Ttegactrar will hunwself arrange for the service or execution of such processes
el-ewhs re thes should Le sent to the Mamlatdar, Mukbtyarkar or Mahalkan
for the purpose of beng served or executed

57. A copy of every order passed by a Registrar in appeal or applica
ti0n shall, whether registration be thereby ordered or refused, be sent to the
S R from whose decision the appeal or application was made, and the
substance of the order, with a brief statement of the reasons therefor n
case of refusal, shall be copted by the latter i column 5 of Book No 11
(Aipp D, sce Rule 17)

XIX.—Destruction of Documents.

75. (1) A notwce ta the form of App X shall be 1ssned m cases or
documents of which destruction 1sauthorized by S 85 if they remam unclaim
«d for a pertod exceeding two years from date of registration or refusal
This period shall 1n the case of adjourned documents be reckoned from the
date on which the proceedings were adjourned for the last time After
expiration of the period of notice the document shall be forwarded to the
D R for destruction, who will communicate to the 8 R the date on which
1t was actually destroyed

(2) In cases of destruction of reg d d ts a note d
the destruction shall be entered in the Register Book at the foot of the ch\
of the document  In cases of documents refused registration, the note shall
be recorded m Book No I in the column * Reasons for refusal to register ™

Rules,
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Extracts from the Registration Manual—Part II.

1 THE UNITED PROVINCES.

170, The descniption of the terntonal divisson requred by section
21 of the Act shall be the name of the village, par
gana, tahsil and revenue district 1 which the house
or 1 arcel of Jand 1s situate, the name of the thok or patti being prefixed when
the property 1s mitnated mn a pattidan or bhayacl ara \illage

Teeritorial A fons

Fntnes relating to property within the registening officer s Junsdiction
<hould be made n black 1ok, the others in red ink 1n order to facilitate the
preparation of index No 1T

182, Registering officers should bear 1n mind that they are in no way
concerned with the validity of documents brought
”,’.‘;'jr‘n‘;;":{m""“:ﬁf‘}!y“g to them for registration, and that it would be wrong
docuraeats for them to refuse to reguster on any such grounds
as the folllowmg—(1) that the executant was dealing
with property not belonging to Jum, (2) that the instrument imfunged
the nghts of third persons not parties to the transaction, (3) that the
transaction was frandulent or opposed to pubhc policy , (4) that the
cxecutant had not sgreed to certamn conditions of the document, (5) that
the ¢ xecutant was ngt acquainted with the conditions of the document , {6)
that the «xecutant declarcd that he had been decerved 1nto executing, (7)
that the cxecutant 14 blind and cannot count These and such Like are
matters for deciaton, 1f neceseary, by competent courts of law, and registeriag
officers, as such have nothing to do with them  If the document be
presented m s jroper manner, by a competent person, at the proper office,
within the time allowed by 13w, and 1f the registering officer be satisfied tbat
the alleged executant 1s the person he rej resents lumself to be, and if such
pron admits execution, the remstering officer 1z bound to regster the
document without rgard to its possible effccts  But the registenng officer
shall make a note of such objrctions of the kinds mentioned mn grounds (1)
to (7) above, as mav be brought to lus notice in the endorement required by
section 58

183. If any person admts the execution of a document presented for
registration, but denies the receijt in whole or part

w:mh.'-u:' rret o of the consderation recited therein, registration
shall not be relused because of such denml, but a

note of the derual shall be snade in the endorement required by section 58
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184, If after the presentation of a document for registration the execu-
tant thereof does not appear, and the presenter
neglects or refuses to enforce his attendance under
part VID of the Bemstration Act the document may be returned if elumed
back  In cuch cases the refusil to remster should be recorded after the four
menths hnut presenbed 1n section 31 has expired, and the document 1s to
he sent to the Regstrar for safe custeds under rule 139

Unw (™ ngaest 10 fes ster

185. 1f the executint appears and admuts execution and his identity
1= extal s hed, the regimtration should be completed even though one or both
of the parties may after this «tage desire to withdraw the document from
registration  1f after sdmision of execution the executant refuses or
neglects to <ign the endorement the regstening officer should note this
refusal as presenbed i <ection 5% of the Remstration \ct

186. If after admission of execution and the necessary identification
of the partses the presenter (uTespective of the executant s action) refuses
to proceed of to sym the endorsement, the Tegistration should nevertheless
be completed and a note of the refusal to sign endorsed on the document
The document, if not clamied, should be kept one month under rule 139
and then rent to the Registrar

187. The cace of sumple demal of receipt of consideration 13 met by
rule 183 If the document 13 not claimed by the person who presented
1t, or some one authorized by him to recetve 1t (section 61), 1t should be
retamned one month under rule 139 and then sent to the Regstrar

188, Orders refusing to register should be madé only after due care

and consid and f the imped to regis

,.ﬁﬁﬂlx"f.'m;; et tration be a mere informahty or defect capable of

remedy, opportumty should always be given to the

parties to correct the flan In such cases registration shall be deferred,

and no final order of refusal shall be made until the document concerned
becomes time barred

189, When, under section 35 of the Regstration Act, regstration
15 admitted as to some of the parties to a document,
but 13 refused as to the rest, the registertng officer
shall endorse thereon an order i this form —

Fartjal fefuss]

“ Regstration refused asto A B and C D

He shall record the reason for this partsal refusal i his book No II,
but 1n all other respects he shall proceed with the registration of the document
10 the ordinary manner  This regster shall contan the headings prescribed
1n Form No 2, Appendix T
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190. The Calentta High Court has ruled under Act III of 1877 n the
case of Radha Kisen v Choonnelal Dat (1 L
Wiifol retusal or neglect 31, V Cal, 445 ) that refusal to adnut execution of &
to attend equlvalent to
Gental of execatlon document even if 1t 15 not made 1 the presence of
the regustering ofhicer 15 a dental of excution witlun
the meamny of the Registration Act, and so also i3 3 wilful refusal or
nelect to attend and adnut execution, and when such refusal or neglect
occurs 1 suit will lie under section 77 for the purpose of having the
document re stercd 1t 18 to be noted however that in that case summons
had been [ersonalhy served and there was evidence that the executant under
stond what he was required to do

Procedure on acceptance.

247. When a document 1« aceepted for regstration the presertbed
fees should be levied and the necessary entries
Procedure on acceptance  made m the fees book  The counterfoil receipt
te rr-x\-tr-llnn 1dentity
£ perscts afpeating <hould then be prepared and the receipts for the
document and the fees delnered to the presenter
The regstenng officer should then, with as little delay as posaible enquire
whether the document was executed by the alleged executant, and satisfu
timself as to the wdentits of the person appeanng before lum to admut
execution [ the jresenter be the «iecutant, or his representative, assgn
or arent or af such exeeutant representative asagn or agent be present,
the registenng officer shall make the necessars (nquiry at once

When the reostering officer 19 not persomally acquunted with execu
tants he shall roqurs them to produce persons to testily to their identity
Such prrsons sball of posable, be perons known to the regiatering officer
personalls  or fating these persons of apparent respectability  Witne<ses
who are unknonn to the registening ofhicer shall have their thumb impres
s1ons recorded as in the case of executants (cide rule 231, go far ac it 1sapph
catl)  Any disunetive Jhvaeal preulianty or marked deformuts tn a parts
or witnexs «hould te noted in the endorement  But a descriptive roll need
not be recorded exceft m suaprerous cases  Tlas procedure uust be in
ad Iitton to and not take the 1lice of, the | rocedure required by section 34,
that the re.ssterng officer shall satisfy Fumself of ther wdentits  Such
desenip tive rolls alford in themeelvex no proof of ulentity

248. The re.astening ofticer must take care thit the witness 18 really
atle o ydentify the purson to be adentified  To thas

wien et oo end the witness should be clearls and specally asked
whether that perion 15 or 14 not the perion he pro-

feasrs Jumerll to be, and what the nature of hiv—the witness’—acquaint.
ance with that person 1« The testimons of an identifsing witness should
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Le rejected af e has had no personal acquaintance, with the person
tlenufied Tut has mercdv leen told s name for the purposes of that
rentification Care <hould be taken that wdentification does not become
a trade amon. the | btin woters memals and hangers on of the office
The testimons «f persons who made such a trade <hould not be accepted

249, In the cave of documents executcd by parda nashin ladies, regis
terin, officers should be careful to obtain an admission
wdd 2 ot radaselia g exicution from the (xecutants own hps  The
mere statement of the relatn e or other persons accom
{anune her s not sufficient  The lady should be seen and 1dentified by
scme prron aequunted with her appearance and the name and relationship
«f aueh person to the «xecutant should be noted in the endorsement  The
terms of the document should be explamed to the executant, and 1if, while
admstting exccution, she objects to any of the terms, such objection should
be poted  The instructions apply to the case of all documents executed by
prrda naddn Jadies, whether remstered ab the registrrtion office or on vistt
or In comimaion at the executant s residence

250. If exccution by the alleged ¢xecutant js adnutted and the regis
termg officer 18 satrsfied on the pomnt of dentity,
he should record on the instrument the endorsement
required by sectron 58 1n one or other of the forms
given 1 chapter AVIIT, and such endorsement should be signed by the
remstering officer, the exccutant, and all the witnesses examined , but no
euch cndorsement 18 necessary on a copy of a decree or order, or of a
certificate zent under section 89 of the Registration Act

Admiwslon ty, aod
14 ‘sticralion of, exccutants

251, In addition to all or any of the directions laid down 1 the Act or
Rules made thereunder for securing the identifica
tion of s of d T officer
shall tahe the thumb imp of all of d whether
personally known to them or not, 1 the following cases —

(1) Regstrations under seetion 17, clauses (a), (b), (¢} and (d) of the Act

(2) Regstrations under section 18, clauses (a), (b) and (c} of the Act,
* and also under clauses (d), (e} and {f) n the Meerut and Rohilkhand
divistons only *

Thumb Imprestions

(3) Powers of attorney suthenticated under section 33,

(4) Of all parda nashin women

Tjus rule may be relaxed only in the case of persons of position, regarding
whose sdentity there can be no doubt or room for susprcion, notw:thstanding
that such persons are not personally Lnown to the registering officer  In
the case of parda naskin women the impression shall be made erther in the
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presence of the registering officer or of the person who 1dentifies the woman,
and 1n the latter case the name of the person who takes the impression should
be noted

The impression taken shall be of the left thumb  If the left thumb be
defective or injured, the nght thumb, or any other digit may be used, and a
note made in the register and on the document of the particular digit
employed If none of the above methods be possible speetal care should be
taken that the directions contained i rule 247 are strictly comphed
with

The 1mpression shall be taken (1) on the document, in a clear space

diatelv under the smg; of the executant to the endorsement

required by section 68 of the Act, and (2) in Register No VIII (Forn
No 16, Appendix 1) whick shall be maimntaned 1n all registration
offices

The apparatus to be employed will be supplhed by the office of the
Inspector General of R 10m, and shall ord 13 consist of a tin box
contaimng (1) a roller, (2) a tin plate (3) a pot of printer’s mk, and (4) a
phial of turpentme  The mode of taking impresstons 1s as follows —

(a) A small quantity of mk should be applied to the plate and worhed
with the roller t1ll 1t forms an even layer on the surface, which
must be 50 thin as to allow the plate to show through 1t

(b) The executant s left hand should be taken and the ball of the
thumb, after being wiped, should be laid on the inked plate and
rolled from side to sde (not rubbed) and pressed gently, but
firmly with the operator’s own hand until sufficiently inked,
and the mbed finger should then be placed and lightly and care
fully rolled on the paper on which the print 1s to be taken, in
such a way that the pattern on the whole ball of the thumb
from side to side, 18 clearly impressed on 1t It must be specially
borne 1n mnd that any reverse movement, either at the time of
applying or removing the thumb, will cause a smudge and spoil
the mmpression

(¢) The roller and plate must be thoroughly cleaned daily

Some dufficulty 13 occasionally experienced 1n obtaimng satisfactory
thumb impressions when the executant 1s a parda nashin woman or an ignor
ant agnicultumst  In such cases 1t 15 advisable to take first a few impressions
on & prece of waste paper and pot to take an impression on the document
or on the regster until the executant and the operator (when as 1 the case
of a parda nashin woman the registening officer 13 not the actual operator)
are fully acquainted with the method to be employed In cases when the
thumb ympression taken on the document or on the reguster 1s blurred or indrs
tinct, o second or, 1f necessary, a thirdimpression should be taken alongaide
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tte firt, a note being made 10 the remeter and signed by the regmstenng
o cer wl enes er more than one mmipression 19 tahen on the document atself

252, Under rules 31 (2) Province of \gra Identification by Patwans,
and 37 (2) Oudh of the Patwans Rules—Board s
Extant Circulars Part 111~ all patwans are required
when attenling anv court or upon any ofhiennl to record mn their diaries the
{act of attendance the cyuse of attendince and the name and designation
of tle court or officinl  These tules ipply to prtwans when attending the
offires of Repstrirs and Sub Remstrar xfor purposes of identificitionin regs-
tration proceedings It should accordinaly be the practice for registening
officers to require any jritwin attending v registration office for the purpose
of identifying 4 person executing a document to note the particulars referred
to above 1n hisdiary «uch entry beng authentieated by the signature of the
reqctenng oficer Aoy neglect or refusil on the part of a patwan to pro
duce s diary <hould be brought to the notice of the Collector or Deputy
Commissioner of the distnet  Sub-registrars should address the Registrar
of the dictrict who wall take the neeessary action in the matter

15e1t Braticn by patwatt

253. It will be ohmerved that the endor-ement just mentioned 1s to

contmin, amongst other particulars, any payment of

L 21ui as to <ol money or delivery of goods made the presence of

the regstering officer in reference to the execution

of the document and anv idmssion of receipt of consideration 1n whole

or  part, made 1 lus presence n reference to such execution  Although

the registening officer 15 required by law to question the alleged execatant

us to the fact of execution he 19 under no legal obhgation to question

hin as to the fact of rccupt of consideration At the same time such
questioning would not be inconsistent with the provisions of the Act

254. If the alleged executant or lns representative assign or agent be
not present and 1f 1t be necessary to summon such
nlu(xx;:crr‘nﬁ‘:'ﬂ;m;;;::ﬂe person or any other person whose presence or testi-
mony 1s necessary where the registering officer 1s also
ather a Judge or Revenue officer, he shall 15sue processes as such Distriet
Judge or Revenue officer, as the case may be  Where the registering officer
13 neither a District Judge nor a Revenue officer, the necessary process shall
be 15sued by the tahaldar within whose revenue jursidiction the office of
the registering officer 13 situate The appearance by the executant before
the regstering officer must be within the time presenibed in section 31 of
the Act .
255. The law in force as to the summoning and attendance of witnesses
15 contained 1n order XVI, Schedule 1 of the Code of
e s ot iaemses  Cavil Procedure, and the rules i force for the remu
neration of witnesses in chapter XIII of the rules of
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the High Court of Judicature for the North Western Provinces of the
18th January 1898 and 1n rules 158 to 165 of the Oudh Civil Digest
Volume I of 1912

262 If the person by whom the document purports to be executed
deny 1ts execution or if he appear to the registermng
ecniocedurs on denlal of  gfRcer to be a mmor * an 1diot or a lunatic or if he
be dead and hus representative or assign demes 1ts
evecution the registening officer 1f a sub registrar 15 bound to record an
order of refusal to register A subregistrar on any such dental has no
authority to enquire 1nto the fact of execution but a Registrar may do <o
erther on appeal from the order of the sub registrar under section 73 or
when the denial1s made before him under section 74
* Motk to Rule 26° —For the purposes of the Act all persons d led
10 India being British subjects of whatever race or rehgion ate to be considered minors
untl they have reached the full age of eighteen years [t1de Government of India No 532
(Home Department) dated the 16th April 1897)

263 Section 71 of the Act prescribes that when a sub registrar refuses

to register a document except on the ground of want

rehu nf;'mﬂgls't?r ons o of junsdictton  he shall make an order of refusal

and record his reasons in book No II and endorse

the words Regstration refused on the document On application made

by any person g or cl under the d the sub registrar

shall wathout paymem, and unnecessary delay give him a copy of the

reasons so recorded The words without payment refer to copying
fees and not to stamps

264. Vwhen a document purports to have been executed by more than
one person the process deseribed above must be

sentocedute when there 418 oheerved 1m the case of each  but 1t 13 not essential
that all the alleged executants should appear before
the officer 1 ously  The 1d and ad of

ns many as are present should be at once recorded and regmistration of the
doenment be postponed until the aj pearance subsequently of the others
In such case a smgle fee will be charged and not a separate fee for each
cxecutant or appearance

P, J ]

P on to R

265 Vihen s document has been admitted to regstration 1t should

be made over to the regstration muharnr to be

ocedurs  when w copied into 1ts app rop nate book and the regstertng
ﬂocnmmt Il ldlnl!(ed

10 registration officer should see that no unnecessary delay occurs

and that documents are always entered 1n the books

1n the orler of therr adnussion  The entrsy should be an exact copy of the
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documert pegistered anl all interlimestions Hanke erasures and alterations
which appear sn the onmml il be poted 10 the manner laid down
s 20 Al such entrry must te authentrated by the remstening
Veerdul

265. Tie certificate of tegistration required by <ection GO <hall be
«ndereed onthe the documunt regstered according
to form L of the 315 and <hall be signed by the
reovening offieer anl sealed waith the seal of his office It shall contam
t} e renal nuniber of tle entry and the book volume and page where in
tle document s been remsterad as well ax the date of registrition which
1t may be explamed o~ the date on whiel the apstrument 1s copred mto the
troster anln t the dite on which it was jre ented for registrition

G aatedtm, DU

Provinces
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Extracts from the Registration Manual.
PUNJAB.

Procedure on Acceptance.

125, Vhen a document 1s accepted for registration, each party shall
be informed of the amount of fees he has to pay and,
lcm{:“ft": of fees on g5 500n as such fees are paid, the recetpt presenbed
1n section 52 of the Act shall be given to im At
the same time he shall be mformed at about what hour the document will
be returned to hum if 1t can be returned the same day, and the hour
question shall be written on the receipt  If the document cannot be returned
the same day he shall be told on nhat date and at what time he should
appear to claim 1t, and the date and time aforesaid shall be end orsed on the
receipt but 1n offices where the system of return of documents by post 13 1n
force (paragraph 149), he shall be given the option of having the document
returned by post or of appeaning in person to claim it the procedure necessary
being clearls explamed to him  If mn payment of the fees any party pays
more than the exact amount due, the excess shall be returned to him at
once The endorsement required by section 52 of the Act shall then be
recorded and shall be signed by the registering officer and the presenter

126  The remstenng officer shall then with as hitle delay as posmible,
enquire whether the document was executed by the
jEnany, a8 to exenton  glleged evecutant, and satisfy himself as to the
wdentity of the person appearng before him to admt
execution In cases of alienation, he shall satisfy himself of the identity
not only of the altenor, but also of the alienee, 1f the latter 1s present If
the presenter 13 the or his rep ative asugn or agent, or if
such evecutant representative, assign or agent 1s present, the registering
officer shall mahe the necessary enquiry at once He should also require
the presenter, 1f an agent, to prodice a power of attorney authenticated 1n
the manner prescribed 1n section 33 of the Act and, if a representative or
assign to produce evidence of hus status

127, When the registening officer 1s not personally scquamted with
exXecutants, he ghall require them to produce persons
to testify to their identity who are personally known
to him or to some other person whom he personally knows or of whose
wentity and rehability he 13 othermise fully satisfied Stamp vendors and
petition wniters should never be allowed to identify executants whose decds
they have wntten, and 1n an) case as a rule the registening officer should
not accept persons of this class as witnesses of 1dentity, nor should they have
rTecourse to their own peons for this purpose  Preference should be given

1dentifieation of parties
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utese poanlle to withes s lining an the evecuitant s neishbourkood and of
hic ehae of Ufe Anomtoreded party to a decd <hould not be allowed to
13rntifs the executants of the died

128, Fvert dead chall be <ubjected to a thorough serutiny with a view
to ascertunmg whether 1t correctly represents the

Ner ':h'l:l'x;l::-l:: mtcntiens of the parties and the registering officer
<hall make <nrc that the jerson mcurnng liabihity

knows the extent to which his nghts are affected, as

{ ranstance in toand to hac share s the anlat or as to the question of
cultnating po <« on Documents excettted by ] ersons who are unable to
real shalt te read out an if necessary expluned to than and the registeringy
«Teer shall aeesrtun that they elearly enderstand thar pueport  Documents
wntten 1n a fanmtaze whick the « xecutants do not understand shall in hke

ot 1
amtarts

manner Lo anter toted an | expluned
129. If executin by the alle.ed executint ts admitted and the
registenng officer 1s satisfied on the point of identity,
T eording of end everoent
ottt he ghall rccord on the mstrument the endorsement
required by section 59 of the Act and such
enlorement shall be <iancd by the regastening officer the executant and all
the witnesses examinad  but no «uch endorsement 1s necessary on a copy of
8 decren or arder or of a certificate «ent under section 89 of the Act

137, Onlers refusing to register should be made only after due care
and conaideration and 1f the impediment to regs
ltumd 1o rlster to e ypapon 1s o mere iuformality or defect capable of
remedy, opportunity should always be given to the
parties to correet the flaw  In such cases registration shall be deferred, and
no final order of refusal shall he made until the document concerned becomes
time barred
138. 1If any person admuts the of a d for
restration  but denies the rece;pc m whole or
colealal of recants of part of the consideration reeited therein, registration
shall not be refused because of such demal, but
a note of the demal shall be made mn the endorsement requred by
section 58

1

140, (1) When under section 35 of the Act, registration 1s admutted

as to some of the parties to a document, but 1s refused

s ,’5:'“‘.':,‘&2“ s to the rest, the registering officer shall endorse
retused qua oft er purties thereon an order n this form —* Regstration
refused 2s to A B and € D" and shall record the

reasors for this partial refusal in lus book 2, but in all other respects ke
shall proceed with the registration of the document i the ordinary

manner

Rules,
Punjab
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2 IHad \J of which registration was refused qua some of the
executants 1s sub g d agamst them under an order of Lhe
Regstrar or a decrcc of a clvxl court 1t 13 not necessary to recopy the deed 1
the registration book concerned, but the new endorsemert and certificate
recorded on the deed should be copied under the certificate previously copred
m the book or 1if there 15 not sufficient blank space 1n the book for that
purpose the new endorsement and certificate ghould be copied 1r column 1
of the book. under the last deed copred therein on the date of the registration
In the latter case the number of the page and volume of the book where the
copy of the deed will be found should be noted in column 3 against the new
endorsement and certaficate

146, After the document has been copied the cerfificate required by
section 60 of the Act shall be endorsed on 1t
It shall be signed by the registering officer and sealed
with the seal of Ius office This certificate shall contain the serial number
of the entry, and the book, volume and page, wherein the document has
been registered, as well as the date of registration, which 1s the date on which
the mstrument 1s copied mto the register, and not the date or which it was
presented for registration The endorsement shall then be copied into the
Tegister as required by section 61 of the Act

Certificates of registration

Appeals to the Registrar.

162. (1) Vhen appheation 1s made to a Regstrar to reverse the order
of a Sub-Regstrar refusing to admit 2 document to
registration, the Registrar should examine 1t so as to
sce, first, whether 1t was made within time (2 e, 30 days after the date of
the order) and, secondly, whether 1t was of the nature of an appeal under
section 72 or of an application under section 73 of the Act

{2} Tf the appheation 1s brought within time, and 15 of the nature of
an appeal under section 72 of the Act, the Regstrar shall pass such order
thereon as seems to him proper under the circumstances If i1t 13 made
within time, and 13 of the nature of an application under section 73 of the
Act (re anappheation to estabhsh a nght to have a document regmstered
which the Sub Registrar has refused to register on account of denial of
ercewtion} the Registrar must make the enquerres prescrtbed o sectron 74
of the Act, and pass an order accordingly This 13 an obligation 1mposed
upon lim by law, which he 15 not at liberty to evade by refernng the
applicant to a ersil court

Procedure on appesl

(3) When the Regwtrar, after enqury, directs registration of the
document, he should inform the Sub Registrar concerned thereof The
order dwecting regstration should be endorsed on the document, thus
“ Repstration ordered,” and the document should then be handed back to
the applicant with o view to ns presenting 1t for regmstration at the proper
ofhice within the time allowed by law
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Rules made under Section 63 of the Act.
BIHAR AND ORISSA.
PART IIL

Languages to be deemed to be commonly used in different districts.

10. Tle flowing linzuag «<<hall b deomed for the pirpose of sectton  Ruyles,

3
1% to be comt onh ueed 1 the districts respeetivels mentioned opposite Bihar &
thereto Orissa

Langnases Districte

¥} ngloh, Mandian  Hin lustans (Ur o) Istricts of the Patna and Tirbut
iy ne anid the distriets of Bhagalpur

and \C nghir

1hindy Hindustam (Lrde) and Instricts of the Chota Nagpur Division
and the districts of Santal Darganas
and Purnes

Fogleh

Jenmali

Freloh Ora Benpali anl Binduostam Instricts of the Ons<a Division

_findwy _
PART IV.
Territorial Divisions.
11. The terntorial divisions to be recogruzed
TemtabI DS nger sec 21, sub see (3), shall be —

() regstration distriets, sub districts and thanas,
(4) parganas and mauzaz, where they exist and
(c) collectorate dntricts, 1if these are different from registration
dhstricty
PART XL
Proced on of D for

Rews. .

42, 1f the requirements of the law bave been complied with m respect
of all the particulars indicated 1n rule 34, a cert:ficate
P St itod ofcetifieate ot g dmussibility n Form No 11 Appendix IV, shall
be endorsed on the face of the document, and shall

be signed and dated by the registering officer
43, When a document occupies more than one
Documents on more than  Sheet of paper, the seal and signature of the regster-
one sheet of paper g officer shall be attached to every sheet at the

time of presentation
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44. (1) After endorsing on a document the certificate of admsability
referred to 1 rule 42, the registerng officer shall
yecewve the registration fee and the fine (if any)
payable under section 25, sub section (1) and shall eater the respective
amounts thereof on the document close to the sad certaficate, and at the
same time the requisite entry shall be made m the fee book

(2) The amounts of the fee and fine (if any) paid shall be respectvely
endorsed on the receipt given under sec 52, clause (b), m Form No 13 m
Appendix T

Eecelpt of fea and flne

45, (1) The endorserents required by secs 52
mapdorsements how {0 be  and 58 shall be wnitten 1 Forms Nos I1 and III 1n
Appendix 1V, respectively
{2) All endorsements whether made under sec 52, or sec 58 or
otherwise shall be made 1n red 1k, except that signatures thereto shall be
made m blach ik
(3) Every endorsement made by a tegistering officer shall be written
n hus own handwnting but rubber stamps may be used for the formal parts
of the endorsements under secs 52 and 60 and of the certificate of
admssibility
46, (1) When the registering officer 18 not personally acquamted with
the executants of a document, presented for regstra
fndentileation of exes  1on  he ghall require them to furmsh the best
testimonv obtamable to establish their 1dentity
Illustration —Respectable persons known to the registering officer, or
co villagers of the executants of apparent respectability, are suitable persons
to wlentify executants
(2) The regstermng officer shall satisfy himself that the identifier 1s
really acquainted with the person or persons whom he proposes to 1dentify,
and the identifier shall be ashed to state the name of the person to
be 1dentified and al<o whether such person 1s really the person he professes
to be

47. Vhen a person, who cannot wrte, signs s name by means of a
mark or by touchmng the pen hiz name shall be
penimatwre of IWiterste  recorded at length and the wrter of the name shall
also sign and date his own mgnature 1n attestation

that the mark was affixed or the pen touched in hus presence

48. Before refusing under section 35, to register any document, the
registering officer may, at the request of the
(orconement of refasal  parties, postpone action 1 order to enable them to
comply with the requirements of the law, but no

such postponement shall exceed the period preseribed by see 3t
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43, Where «ome of the roprescatatives of a deceased exeentant deny

Turoal of moentim  eYecution while athers admit it, registration of the

o sy document shall be altogether refused subject to the
eeretion provisions of sec 93 of the Registration Act

50. (1) Where a document has been presented to a Sub Registrar

for remetration within the period presertbed by

e m fulare of goc 23, namely, within four months from the date

:.’:31':'»:,'?4 portts S8 of evecution and the executant fails to sppear to

adnut exreution within that period, the Sub Regrs

trar shall ammediatels after the expiration of the said period, record a

formal refusal to remster leaving 1t to the parties to appeal to the Registrar

unler ae 72 within thurts dava af they think proper

Pronided that the Sub Regstrar shall not record such an order 1f the
peron presenting the document hae, before the exprration of the smid penod,
mttated proceedinga under sec 36 to procure the appearance of the executant,
Dut 1n that case he shall report the matter to the Regmistrar for orders at the
«nd of the rand period

{2) In the case of an appeal under sec 72 mentioned 1 sub rule (1),
the Registrar shall not pass an order directing the Sub Registrar to register
the document, unless 1t 1s shown on the appearance of the exceutant before
the Renstrar, that lus non appearance before the Sub Regstrar, within the
prriod prescribed by sec 23, way due to urgent nccessity or unavordable
acctdent  1f the Remstrar passes such an order, a fine shall be 1mposed as
provided an the proviso to sec 31 sub <ec (1)

(3) Tn the case referred to 1n the proviso to sub rule (1) —

(«) The Regstrar shall, on receipt of the Sub Regtrars report,
direct the document to be hept pending the disposal of the
proceedings 1mtiated under sec 36, but not for 2 period
exceeding erght months from the date of execution

(1) 1f the cxccutant appears on the service of the summons and
admits execution, lus admission shall be recorded and he shall
be called upon to submit an application to the Registrar, for a
direction under the proviso to sub section (1) of sec 34 of the
Act, explaimng the cause of the delay 1n Ilus appearance
Wken such an application 15 receiwved, the Sub Registrar shall
forward 1t to the Registrar with any remarks he may wish to
make and await orders

(¢) The Registrar shall consider the cause shown for the delay n
appearance of the executant and may pass an order drrecting
the Sub Regstrar to register the document on payment of a
fine as provided mn sec 34, sub see (1)

Rules,
Bihar &
Orissa
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Rules, {d) Tf the Registrar 1s unable to accept the cause shown for the delay,
Bihar & he shall direct the Sub Registrar to refuse to register the
Orissa document

(e) If the executant refuses or 1s unable to show cause for the delay,
the Sub Registrar shall also report the case to the Registrar
for orders

(f) The Regstrar shall 1n such cases direct the Sub Registrar to
refuse to register the document

(9) The Sub Registrar, on receipt of the Registrars order, under
paragraphs (d) and (f), shall record an order of refusal under
see 34 for non appearance of the evecutant within the period
of four months from the date of execution

51, (1) If the tume for accepting a document for registration has

been extended under sec 25, and the executant fails

Procedurson failureof the  to appear to admut executron within the period of
exeoutant to aprear after

rayment of fue under scc eight months from the date of its execution, the

execution of docoments Sub Regstrar shall immediately after the expration

of the said period record a formal refusal to regmster,

leaving 1t to the parties to appeal to the Registrar under sec 72 withmn

thirty days, if they think proper

Provided that the Sub Registrar shall not record such an order if the
person presenting the document has, before the expiration of the sard period,
imtiated proceedings under sec 36 to procure the appearance of the
executant , but 1 that case he shall report the matter for the orders of the
Registrar on the expiration of the said period

{2) In the casc of an appeal under sec 72, nientioned 1n sub rule (1),
the Registrar shall not pass an order directing the Sub Registrar to register
the document, unless 1t 1s shown, on the appearance of the executant before
the Regstrar, that his non appearance before the Sub Registrar, within the
penod extended under sec 25 was due to urgent necessity or unavoidable
accrdent  If the Regstrar passes such an order, a fine shall be imposed as
provided in the proviso to sec 34, sub sec (1), i addition to the fine alreads
imposed under gec 25, sub sec (1)

(3) In the case referred to in the proviso to sub rule (1) —

(a) The Regmstrar <hall, on receipt of the Sub Registrars report,
direct the document to be hept pending the disposal of the
proceedings mmtiated under sec 36, but not for a penod
exceeding twels e months from tle date of execution

{b) If the executant appears on the service of the summons and
admits ¢ xeetitron, his admrsion <hall be recorded and he shall
be called upon to submut an appheation to the Registrar for o
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sirection under the proviso to <uby sec (1) of <ec 31 of the Act
oxp’aiming the canee of the deday an lus appearance  When
«uch an apphcition 1 recenned  the Sub Regstrar shall
fornand it to the Regstrar with any remarks he may wish to
rake anlawut erders

{r} The DReadnir, after conadinng the cinse shown for the
deliy an appeaninee of the executant, may piss an order
diteeting the Sub Remstrir to remster the document on
pavment of & fine as provided wm <ec 3%, subsec (1)
i addition to the fine already mmposed under sec 23
s 1b see (1)

(1) 1the Registrar s umble to accep t the cause shown for the delay,
he shall direct the Sub Reistrar to refuse to register the
document

(¢) If the executant refuses or 1s umible to show cause for the delay,
the “ub Itrgstrar <hall alo report the case to the Regtrar
for onders

(f} The Repntrar «hall i such eates direct the Sub Registrar to

refusc to remster the document

The Sub Regstrar, on receipt of the Registrars order under

paragrapha (d) and (f) shall record an order of refusal under
e 31 for non appearance of the executant within the period
of ezt months from the datc of execution

5]

52, \ rcastenng officcr shall record his refusal to remster the
document under see 35 as soon as he 1s satisfied
o it potasal or et that the summons has been served aceording to
executlon law and the executant has refused or neglected
to appe1r on the appointed date
53. (1) The procedure prescribed by rule 50 shall apply also in the
case of document referred toin sec 26, with this
Application of rule 50 to exception only, that the period of four months
gocuments executcd o0t of poforred to n that rule, and any extended period
allowed under the proviso to subsec (1) of sec 34,
must be reckoned from the date of the arrval of such documents 1 British
India and not from the date of their execution
{2) Such document shall not under any circnmstances, be accepted
far regitration more than eight months from the date of their arnival 1
British India
54. (1) Whena document s presented for registration, or the execution
Who 1t fo regiiter when thereof 13 adnmutted, more than four months after
Legistrar doclles that & evecution and the Regmstrar decides that the docu-

1 segl
tered more t] )unlourmonlhl ment shoul
teced more than fo ment d be admutted to regstration, he may

Rules,
Bihar &
Orissa
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(a) register the document himself, i which case the extra fee
prescribed m Article T of the Table of Fees, as well as the penalty
mmposed under sec 25 or the proviso to sub sec (1) of sec 34, s
the case may be, shall be levied, or
() dwrect the registration of the document, on payment of the saxd
penalty, by any Sub Registrar in whose office 1t could have been
regstered 1f presented within the said period of four months
(2) In such cases the date on which the appheation was made to the
Regstrar for lus decision shall be regarded as the date of presentation

55. (1) Vihen a registerng officer records under sec 71, or sec 76,
his reasons for refusing to register a document in
reoe “,’,",,l‘;’,'“:"""“’ o' Book No 2 he shall make the record with his own
hand and shall state the reasons fully and clearly
(2) 1f the reasons include the fact that one or more out of several
execntants dechnes or dechne to comply with the requirements of the law,
Lisname or therr names shallbe given and if the registering officer 13 doubtiul
as to the 1dentity, saneness or intellect of a party admitting execution, the
grounds of his doubts shall be stated
(3) When regstration of a document 13 refused a notice commumicating
the order of refusal shall be forthwith issued by post to the presentant of
the deed.

PART XIV.
Special Provisions as to Powers-of-Attorney.

78. (1) A power of attorney shall not be recogmzed as authonzing
Recogaition saq anthent an agent to act on behalf of a principal under the
Towersof  Act, unless 1t contamms an express or implied

authority 1n that behalf
(2) Powers of attorney which do not contan or imply an authonty to
appear 1n & registration office to present document for registration (sec 32)
on behalf of the principal or to admit the execution of documents (sec 34)
executed by the principal shall not be authentieated under sec 33, clause (a)

Auamey

79. (1} All wnterlweations  blanls, etasures aod  alteraticns 1
powers of attorney authenticated by a registening
Uoeione bamade otintet o cer under sec 33 clause (a), shall at the time of
such authentication, be detailed 1n & foot note signed
by the registenng officer
(2) When there are no interhneations, blanks, erasures or alterations in
such a power of attorney, the fact shall be mentioned 1n a foot note signed
by the registening officer
(3) The said foot note shall be copied 1n every ease into the regater
of powers of attorney kept 1n Form Ne 18 1n Appendic I
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80. The authenticaition of powers of attorney

Attlentication o Prwern
tormey ~hall be made—

.

0 0 Forty No N {a) in Appendix IV, shen the principal executing
the power appeare at the remstration office ,

Gy reorm No IX (b) m Appendix 1%, when the prineipal bemng
exempted from appearance, the registenng ofhcer examines the
panapil on a Vit under sec 33 «ub-sce (3) and

t) an Forry Noo VI () an Appendix IV, when the prncipal 1s
examined on comnussion

B8l. (1) Wheneser a spectad power of attorney 1s used i registration
et et wen o OMCES for the purposes of section 32 or section 34 an
spesial Fower<f Mtomey §s endorement shall be made upon it, mm Form No X
o i Appendic IV, and it <hall be returned forthwith
to the parts by whom it wos presented
(2) In the case of penerul powers of attorney ne such endorsenient 1s
required  and they <hall be returned, after mspection, to the parties by whom
they werc presented
82. The prcsentant of a power of attorney wlich 13 presented for
attestation or of an attested power of attorney
M'{qy:,:x;u'nlr: of Lomerot produced by lum as agent with, or m connection with
cettatn cases s document presented for registration, shall, if the
power of attorney 15 wniten or authenticated or
both wrtten and authenticated m a language not commonly wsed 1n the
district, be required to file a translation i Linglsh of the power of attorney
or the endorcement of authentication or of the power of attorney with the
endor<ement of authentication, as the case may be, such translation being
certificd to be a true translation and attested by the presentant

PART XV.
Procedure with regard to Wills,

83, (1) A will shall not be recerved for deposit otherwise than is
presenbed Ly section 42, and any will recerved
through the post office shall be returned to the
sender 1n an unstamped envelop

{2) The headings m Form No 13 in Appendix I shall as far as
practicable, be filled up 1n the receipt granted under section 52, clause (b),
for any will deposited under section 42, and a note shall be entered on the
recerpt stating that the will 1s received for deposit under section 42

(3) The Reguatrar shall explain to every person depositing a will that no
steps will be taken by the Government to ascertain the date of the testator’s
death or to with the b after hus death, and a note
to that effect ehall be made on the receipt above referred to

Beposit of wills

Rules,
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84 Every entry made mn Register book No 5
rtrles fn Regiterbook 11900 the provisions of section 43 shall be signed m
full, and dated by the Registrar

Entnes 1t Book No 5 shall be made and the alphabetical indev
presenibed by rule 29 (1) shall be prepared by the regsterng officer himself
who recerses the cover for deposit

85. When a sealed cover contaimng a will1s wathdraw n under section 44,

the fact shall be noted 1n Register book No b and

co:‘;:-tgg:n?:l:‘lng o 8 the entry shall be signed by the person by whom

the cover 13 withdrawn, as well as by the Regstrar,

and the receipt referred to m rule 83 (2} shall be returned by such person and
filed 1n the Registrar’s office

86. (1) When a sealed cover contaimmng a will 15 opened under
section 45, the fact shall be noted m Regster book
wm,,,n,ng‘ U pealed €T NG 5 and the note shall be signed and dated by the
Regstrar
(2) Ifacoveris opened under an order of 2 Civil Court the fact shall be
mentioned 10 the smd note

ccuments to acrompany 87. When a will 15 forwarded to any Court
Wil TR den O Chan? under section 16 1t shall be accompanted by—

(a) a memorandum of the fee for opemng the cover and the charges
(1f any) for copymyg the wilt into Regster book No 3, and

(b) a letter requesting such Court to levy such fee and charges and to
remit them to the Regmstrar by whom the will is fornarded

88. Scaled covers containmg wills depossted with 4 Registrar under

seetion 42 shall be evammed monthly and ther

Monttly esamlnati n of condition on such examination shall be noted 1n such
scaled  covers  containing

wlily manner as the Inspector General of Registration

may direct

89. A revoeation or cancellation of a will or

Resocation of with and  an authonty to adopt shall be registered 1 Book
authority to adojt to be .,

reglatered in ook Mo 3 No 3, fee being charged under Article C of the Table

of Fes

90. Walls registered or refused registration n a Sub Regstry office

whieh remam unclaumed for & penod esceedmng

:,g,“‘:;":”","zf;“ég:‘:‘;‘: :“n svears, shall be fornarded to the Regstrar s office

safa custady or safe custody, o note to that effect being entered

apunst the ongnal entry in the fee ook Al

documents <o transferred shall be entered 1n the register (Form No 4 n
Appendie 1) prosertbed by rule 101
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Rules made under Section 69 of the Act.

BURMA.

CHAPTER X.—GENERALLY REGULATING THE PROCEEDINGS OF
REGISTRARS AND SUB-REGISTRARS

rEsENTATION

43. On the pre<entation of @ document for registration, the registering
of cer shall satiefy himself —

(1) that it has been jresented at the proper office (sections 28 29
and %)

{11) that 1t bears the jroper stump whether as an ongmal counter

part cr duplieate or that 1t 15 evempt from stamp duty
(rs2) that 1t 19 in one of the languages commonf} used an the distriet
or 1f not that 1t 15 accompansed by a translation and a true copy
(section 62)

(1) that n the case of interhneations section 20 Las been complied
with

(t) that if the dorwnent refers to immoveable propertv the
deseription 1 cufficient (sectron 21)

(1) that 1t has been presented withan the proper time (sections 23,
21 and 26)

(r12) that 1t has been presented by o person authonzed to do <o
(section 32)

44. Copics and translations of documents required to be filed under
stetson 62 phall be made upon good foolscap paper, and shall be numbered
1n consecutive order  With each jear a new sertes shall begin  The serial
number of each copy and translation shall be entered on the mght hand
margin of the page on whieh the translation 1s copied 1n the remster books
In Regstrar s offices the file shall be bound from time to time when 1t contamns
a sufficient number of copies and transtatiens to form a volume

45. In every case n which a remstering officer <hall find 1t necessary
to satisfy himsclf of the date on which a document of the kind referred to
in section 26 arrved n Bntish India he shall make a note upon the
document of the manner i which ke <aticfies himself on the pomt, and
shall enter a copy of such note in the nght hand margin of the page of the
regster book on whicli the document 13 registered

Rules,
Burma



Rules,
Burma

350 RULES UNDER THE REGISTRATION ACT,

46. 1f the requrements of the law have been complied with 1n all the
above particulars, a certificate quoting the sections under which the doen
ment 15 admitted to regstration shall be entered on the face of the deed
according to ore or other of the forms given 1n Appendix XT

47, After entry of the certificate under Rule 46, the registenng officer
shall recerve the fee or fees and any fine payable under section 25 or 34 and
shall enter the total amount on the document close to such certaficate m
the followmng form, namely,  Fees recered Rs

48. The amount of the fee or fees paid shall be entered in detail on the
receipt for the document given under section 52

49, The endorsements presenibed by sections 52 and 58 shall then be
whtten 1n one or other of the forms given 1 Appendices XIT and XIIT
These forms shall be strictly observed, except as provided 1n Rule 55 and 1n
sections 72 75 and 77

50. The certificate of admussibility and the abovementioned endorse
ments shall always be wntten in the presence of the executants of documents,
or of the parties authonzed to admut execution of them Endorsements
shall be wntten i Enghsh or :n Burmese as the Regstrar or, subject to the
sanction of the Regstrar, the Sub Registrar for the time being may decide

51. When anmy person required by the provisions of the Indian
Registration Act, 1908, or of the Rules thereunder to sign his name 15 —-

() unable to wnite, or

(1) not personally known to the regstening officer such person
shall—

(1) 1n lieu of, or (1) 1n addition to, sigming his name mmprint the mark
of us left thumb (or of his right thumb af he has no left thumb) on the docu
ment to be regstered and also m the regster styled BOOK 7, which shall
be in the form given 1 Appendix No XIIIA

Such thumb impression shall be made m the manner prescnbed for
taking thumb impressions of Government servants and pensioners and 1n the
presence of the remstening officer  In the case of 4 person who 15 unable to
wnte, the registenng officer shall write, or cause to be wntten, the full name
of such person ngainst lns thumb impression and shall also attest such
impression with his signature

The renial number of each 1mpression taken from the register Book 7
shall be entered against each such impression m the onginal  endorsement
and i lieu of the smpression 1n the copy of the endorsements made n the
register book
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52, \ll endorsements shall be made i red ik excepting signatures,
which shall be written i black ink

53. When there 15 not room 1 a document for the necessary endorse
ments, they may be made on a separate sheet of strong foolscap paper,
which shall be supplicd by Gosernment and attached to the document, a
note beina at the <anie time made on the document 1tself and signed by the
registering officer  Exers prece of paper so added shall bear the seal of the
tegistening officer and shall be signed and dated by hum

54. If the document occupies more than one sheet, the registenng
officer <hall stgn the first page of each sheet and over his signature shall
record the words  * for endorsements see page The page or pages
ghall be numbered and imtialled by the regmistering officer

55. When o document executed on behalf of Government 13 not
Jresented by an agent of Government and the registering officer proceeds
under section 88, he shall vary the endorsements of presentation and
admission of execution (Appendices XII and XIII)

56, After the prescribed endorsements have been entered on the
document the amount of fees recetved shall be entered 1n the fee book
1 detal

§7. A receipt for the document and for the fees paid shall then be
delivered 1n the form given as Appendix XIV to the person by whom the
document was presented

If the document 13 to be returned by post after registration as
described 1n Rule 60, the receipt must first be modified as described m
Rule 61

58. When the registration of 2 document 13 completed 1f arrangements
hatve not been made for the return of the document by post under Rule 60
the receipt shall be surrendered to the registering officer, who shall return
the document to the person by whom 1t was presented, or to such other
person 1f any, as he has nomnated 1n writing in that behalf mn manner
provided by section 61 The receipt shall then be pasted to the counterforl
to which 1t appertamms  If the person to whorn the recetpt was given alleges
fus 1mability to produce 1t 1n consequence of 1ts destruction or [oss, the
registening officer shall record a statement to that effect on the counterforl of
the receipt and shall, 1f satisfied of the 1dentity of the person cluming the
document return 1t to him after obtaiming hus signature on the counterfoil
as an acknowledgment of recerpt

59. When o document presented for registration has been executed
under a power of attorney, the power shall be returned to the agent after
the necessary particulars have been noted i the endorsement on the

d t p d for reg;

Rules,
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Wi,

93, A Will shall not be received for deposit othermise than in the
manrer laid down 1n section 42 A Will recerved through the Post Office
shall be returned to the testator by letter post unpmd.

100 When a Will s deposited under section 42, the Registrar shall
wform the person by whom 1t 15 depomted that no steps will be taken by
Government {0 ascertain when the testator dies and to commumcate after
hus death with the beneficiames under the Will  Unless the Wall 15 with-
drawn under section 44, or 18 required to be produced before a Court under
section 46, 1t will remam unopened until an apphcation 1s made to the
Regstrar 1 accordance with section 45,

101, Every entry made 1n Book 5 under the provisions of section 43
shall be signed 1 full and dated by the Registrar

102, When a sealed cover 13 withdrawn under section 44, the fact shall
be noted 1n regster book 5 and the entry shall be mgned by the person by
whom the withdrawal 13 made as well as by the Regstrar

103. TWhen a sealed cover 18 opened under section 45, the fact shall be
noted in register book b and the entry shall be signed by the Registrar  If
the cover 13 opened under the order of a Civil Court the fact [shall be
mentioned 1n the entry

104 When a Will 1s forwarded to any Court under section 48 1t shall
lie d by a dum of the fec {or openung the cover 2nd of
the copy mrv charges and the Regstrar shall request the Court to levy such
{ee and chargcs and to remut the same to him
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pAbetment—
of offences agamst the Act, 275,

Acceptance—

for regustration, 109 See Rofusal.

of ined 1n & ds t, 57,
Acctdent—

ground for extension of time of appearance, 143
of presentation, 122, 126.

Acknowledgment—See Recital, Receipt, Declare and Declaration, and Admission
of partition, 56,
of past transaction, 55, 56
of receipt of payment, 60

Acknowledgment of Habllity—
i unregistered document, 178

Acts—See Regulations
Agncultunists Loans Act, 1851, 25, 281
Bengal Tenancy Act. 285,
Code of Cinil Procedare, 96, 103, 123, 260, 261, 281, 282, 236
Contract Act, 1872, 139
Crunmal Procedure Code, 275, 276
Delkhan Agrcultunst’s Relief Act, 31
Ewidenco Act, 8, 51, 553, 82, 174, 189, 211, 275
General Clauses Act 10 of 1897, 2, 71, 165, 172, 247
Induan Ponal Code, 274, 276, 277, 278
Land Aequisttion: Act, 203
Land Improvement Act, 1871, 25
Land Improvement Loans Act, 1883, 25, 281, 286,
Land Rovenue Code, Bombay Act, 5 of 1879, 48, 283, 284,
Tamtation Act, 4, 177, 178, 179, 246, 269, 270, 271, 282, 286
Magonty Act 9 of 1875, 16
Oaths Act, 247.
Oudh Estates Act Tof 1869, 162.
Probate and Admumistration Act, 1881, 162
Regustration Acts, ee2 Registeation Act
Specific Relief Act I of 1877, 81, 150, 169, 180, 182, 191, 192, 193, 234, 235, 23,
Stamp Act 2 of 1899, 74,123,
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Acts—Contd,

Statute of Frauds, 191, 192, 193
Succession Act, 1925, 162

Transfer of Property Act 4 of 1882, 5, G, 7, 8, 9, 10, 28, 30, 31, 32, 33, 34, 35, 37,
38, 39, 41, 42, 46, 47, 48, 53,56, 57, G8, 63, 65, 70,71, 73, 77,78, 164, 166, 267,

172, 174,175,
233, 234, 235, 285
Trusts Act 2 of 1882, 75
Additton—
defimtion of, 2.

A ator General—See

Admissibility In evidence—

objection as to, when to bo taben, 173

76,180, 185, 190, 191, 192, 193, 194,

297, 991

of amission of Teceipt of consideratton before registrar, 242

of certificate of registration, 243, 245

of certified copy of registered document, 240, 241,

8, 22!

, 230, 231, 232,

of depositions of witnesses recorded dunng inquiry unders 41 ors 74, 160, 259

of power of attorney sathenticated undera 33 142

of rocord of statementsunder s 63, 247

of unregistered documents, 175 196, see Effects of non regstration

test of, 175,
which Remstration Act to govern 28

Admission—See Acknowledgment.

as to having no title, 53
as to relationshp, 178,
before regustenng officer, 189
1n a deposition, 189
in pleadings, G5, &6, 188, 189
of contents of document, 188, 159
o ex>cution of document 183
of before oflicer, see Ad

of
of past oral transactions, 5%
lease, 56,
pattition, 56,
transfer of cquity of redemption, 56
of past recorded in a Teg 4 d 36

of reverpt of const lerntion Lefore registrar, 212
bunden of proof on subsequent denyal, 213,

not conclusire ess lence of Feceipt, 212
not e lence aganat third parte, 242
1o be endsred om document, 212
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Admission of executlon—

by some only of the excentants 100

dscument shall be repistered on 145, 149

not evidence apmst third party, 242

perzons to sdmit execution, sce same head

F upon, sce Preen and

remedy of party challenging document, 149, 150

whether admission affected by other matters, 148, 242
collateral agreement nullifymg document, 148
denial of considerition, 143, 212
recitals affectng thied parties, 145,
refusing to assent to regstration, 149
refusing to endorse admssion, 148, 213

signature by coercton or fraud, 149
Adoption—
arrangement on, 82
authonty to adopt, when compulsorily registrable, 23, 104 105
etecuted m Native State, 105,
first made registrable by Act of 1871, 104
object of reqstering, 104
te registration of, 1n will, 104
test as to1ts being non testamentary, 104
tunelimit for presentation of, 160
unregistered, adnussible for ootlateral purpose, 196
bv donor of a decd of gift before registration of the same, 163
de=d of, when registrable, 104 105,
distinet from authority to adopt, 104
p tation of auth to adopt, for 158, 160
persons entitled to present, 158
place of, 158
under the earlier Acts, 158
registration of authorities to adopt,
procedare upon presentation, 158 160
under the eather Acts, 158
Adverse possession—
uader unresistered document, 227, 228
Agent—
admission of execution by, 144, 147
authorised, see Poswer of Attomey
of claimant may apply unders 73 for registration, 2,6 258
may file swt unders 77 for registration, 262, 263
of executant, claimant, representativo or assign may present document, 135 138
of executant entatled to eopy of entries 1n Book No. 3, 250
may appeat and admit evecation, 145, 147

357
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Agemt—Contd

of executant or claimant entitled to copy of entres m Book No 4,240
of testator may depont wll, 161
may withdraw witl, 161

presentation of document by, 135 133
registratton procured by agent after death of principal whether yord, 138 139
registration voud 1f power of attomney defective, 136 138

1f presentation by unanthorised agent, 13, 136

re registration, 124 123,

Agreement—=See Document merely ereating night to obtain another

betieen adopted son and adoptive mother, 82
between Ist & 2nd mortgagees to share mortgage realisations, 49
contingent or conditional see Future
debtor, by, not to alienate 59
declaration and distinction between 169, 170
for gift, S0
forlease 80 81  See Agreement to lease
for mortgige 70 80
fot partation, 80
for release, 80
for sale, see Agreement for sale.
future see Future event.
not to alienate, 59
not to execute decree relating to mmmoveablo property, 53
of partnership ving partnersole nght to redeem o2, 53
oral pnonty of registered deed over, see Prionty
past transaction agreement recording 80
peeventing acquisition of easement, 59
release, to execute, SO
apecific performance, ace same hea [
to dinide property by buds, with result endorsed, 49, 60
to pass a sale deed to mortgagee, 81
to pass a sale deed to purchaser, 81, 52
to purchaso back Iind sold by previous deed, 39 40
to reconvey, made sumultancously with saks deed, 40
toselland convey, and if cons eyance not exa cuted, to be itaell treated as convevance,
127
to transfer smt yroperiy 1f decreed, 39
varving lease see Vaation
mortgnge, sre Yanation,

Agreement for Sale—

sttacl ment after, tut before conveyance, 8¢
delivery of poasesvion following upon, effect of, 191
exempted from regustration, 7570
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Agreement for Sale—Contd
Frplanitien to s 17 added 1n 1927, 23, 28, 103
recitalof pavment of earnest or part payment of puzchase money, effect of, 78 79, 103

specific performance whether agreemant stself ¢reating a right wn land 5s admussible
for obtaimng, 83, §1

Agreement to lease-—-

agreement to lease, 11 16
auction of nght to lease, 72
amalnama whether it s, 16
by letters, 13
conditional 15.
contingent 10, 11,
damages for breach of unremstered 182
doul darkhast, 16.
fehnst, 16
future date from 13
if successtul tn & sast 10, 90
mcluded i lease 7 1015
1f creating present demuse, 12 14 78, 87
1f merely to create a lease on future day, 13 15 80 8l
though contemplating formal document, 13
Ietters, contaned m, 13
license, 16
memorandurn relating to previous transaction, 13
to rent previously settled, 15
oral, 8
poaresaion, see Possession
present demuse cssential to constitute an, 10, 80 81,
whether an agreement amounts to, 12
rent payable from date of execution, 12
from future date, 13
from past date, 13
speaific performance, 81, 175 177
undertalang to eultivate or ocoupy, 3, 10
unregistered, effcets of, 80, 81, 174, 175 181 183
admissibility n swit for damages or specific performance 181 183
when compulsorly regstrable, 10 15, §0, 81
Agricultural leases—
whether regstrable, 63
Alfenation—
agreement restricting, 59
A 2

Y
_Alterations—See Tnterlineation, ete
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Amalnama—
what s, 16
Annexure—

1f i the nature of schedule or appendix, 114
if distinet document 114

Appeal—See Procedure on refusal to register and Swt

Appearance—

for reg aee It and app
Applicabillty of the Act—See Remsteation Act
Appolntment—

defectin of registering officer, not invalidating bus acts, 270,
of guardian of property of mimor, 58
of new trustee 58

Appolntments—See Inspector General of registration Inspectors of registration offices,

and Registrar and sub registrar
Arri See {

p and Tamily
on sdoption 82

Assent—

to asummment of lease "1
1o registration 11 t presentation 137
Assessment—

night to recover fram tenants 1z benefit to ance out of lind  and included 1o
immoteable [ reperty 5

Asstgn—

of elumant mav apjly under & 73 for remstration 256 2,”
may file stit under 5 77 for remstration 262 203
of deceased executant may appear and deny execution 147
of executant mav appear and admit execution 143 147
of exccutant or ¢laimant may present document, 13, 13
Assign and assigoment of right--See Compulscry registration and Optional regustra
ton
Asslgnment—See Tran<fer
in power of attorney 58
¢ decrec of order 4€, 4™ 73 "4 See Decree or order
of lease lan srd & assent to, 71
of mortgge 46,
of m rtgage decrer 47 43
when required to be remistere 1, 23 46, $7
Attachment—

Letween sgreement £ ¢ sale an | cenveyance effect of 84
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Attendance—
«f rem tenng officer at private resadence 134
«f executant of pamer «f-attorner 140
of pereons exempt from appearance 1o 107
Attornment—
not ce of munreg tere | document 179
Anction—
suct nof ncht tolea ¢ 72
Acthority to adopt—See idoption
Award—

eff cting pift or lense not exempted from remstration 96 97

effecting mortgage or partition not exempted from registration 96 97
reg1 tration of nrow ¢ mpul ory 86 06 J°

under t! e earl er \cts 818G

Benefit to arlse cut of Jand—
ineloded n mmmoveable propirty 3
n<tances of o
Bengal—
Bengal Tenancy Act, 63
Bhadekhat—
waleae 9
Blank paper—
wignature on whether registration to be refused 149
Blanks—See Inter] neation etc
Board of Revenue—
refercnee by, to High Court 170
Bombay Land Revenue Act—
Pazinamas under 4§ 49
Bond—See Secunity bond
Book— See Register books
account book unsgmed entry m, not a ‘document’ or ‘mstrument® 31
def mtion of 2
Boundaries—
of landa ete, to be steted 1n description 103
Branch Inspector General of Sindh—
appo ntment and powers of 18
British Consml—See Consul
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British Indla—

definition of, 2

documents executed out of, governed by Toreign law, 31.

documents relating to property partly in and partly wthout, 130

power of attorney executed out of, authentication of, 141,

time for presenting documents executed out of, 127, 128

Brildings—

1noluded 1n * immoveablo property,’ 3

Burden of proof—

as to registration bemng invahd, 139, 172

s to want of d after ad before

Burmah—

Burmeso reqstration rules confirmed, 284

Cantonment—

See 9 repealed, 20

Certificate of Registration—

Ceri

Ll to prove d to bo duly 4,243 210

officer, 242,

{facts mentioned 1n the endorsements, 243 246

not conclusive proof, 244 216,

as affecting genwineness of deed, 216

as passng title 163, 233 235

aa proof of execution, 149

a3 starting point of Limitation for pre emption suit, 246
copy to Le made 1n regsster book, 216

copy of memo to bo sent to other sub registrars, ete, 247 249

bow effeeted, 213

omisson to seal, 241

registration of document completed by, 216
under the earlier Acts, 248

when to be endorsed, 214

tificate of sale—

by Cinil or Pesente officer, 23, 102, 103

by Collector under Land Aequisition Act, 103,

copy to be sent to registening officer and filed, 281, 282
stich copy not s regustered document, 282

regutered, not entitlerd to prionity over unregistered document,

time { t presentation of, 122,
under the carher \cts, 102,

208, 209,
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Certified copy—

of entr ean regu tor bocheant It deves 40

Alm Ve when case f 1 <ccondary e idence made ont 41
tober med anlecal 11y reg terngoffcer 30

tnder the exrler Acte )

whorsentticdtooban 10

Charge—See Lqu table el arge

m p weeof -attorne o favour of do ee fequ res re,, strat on 58

Clatmant—

appleat n(unlers W) by toenf rec appearance loo
appl at n( nlera 3) by toget 1 cunent reg stered 6 "7
presentat n of docom nt Ly 130
of willy o8
sut(unders )by G €3

Coerclon—

execut nobtaned by 140

Collateral Agreement—

o ground for refu nyre atratan 143

Collateral purpose—

acknowle Igment to save I m tat on 178
almsal | yof unrem tered dacun ent for 172 188
ftran ¢t n sd sble 18318
nrot ftransa ton s d ble 186 188
tet faln  bltv 1o
al  onofrelato 1] nmftord edof relmqu Luent 178
attomm ntnnt ce reg tered d ¢ nent 179
con yancenadm s bloto provec enant for t tle 187
dan ages s¢e Damage
leport tore 0 er 1 8
dower topr ve 1
han lwr t ag pro ed by unre, stere 1 locument 178
leasealns blaforrec tn,dcpost 178
alm sbleto pro e date of pr asesson 170
ad s bletojro etenancy or nature thereof here t1sadm tted 190
malm  ble to prove nseparable covenants 186 188
lelteradn »blensut forrent 190
1mta on ackno le! menttosavolmtaton 1 8
mortgage alms bltyof nsuton nersonal co enant 184
for pro ng ackno lelgn entof 1ab !ty 178
for reco ery of interest 185
1o n oney decree 1n absence of personal covenant 184
to pro e claracterof p s esson 177
topr or cptof rent 8s mortgagee under 5 °0 I m tat on Act,
178

un ler the earher Acts 184
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Collateral purpose—Contd

partition deed of moveable and immoveable property see Partition
parhition deed to prove change of status, sze Partition

possession character of, proved by 177 See?
relationshup evidence of, 178

sale deed admisible tn suit for refund of purchase money, 183
to enforce charge for prepard or unpaid price, 185
to prove acknowledgment of Lability, 178
sitisfaction of deeree, 178
specific performance, see same head
transfer 1n ieu of dower admissible to prove claim for dower, 178
tronsfer of moveable and immoveable property, 188

Collateral Security-—See Secunity
Commisston—

law as to 157

to examune executant of power-of attorney 141

to examino person exempt from appearance, 156 157
Committee—

of lunatic or 1diot included in representatwve, 17.
Co mortgagees—See Mortgagee
Company—sdee Debentures an 2 Shares
Competition-—See Prionity
Composition Deed—

exempted {rom registration 24 74
first excepted by Act 20 of 1866, 74
meaning of, 74
not a trust deed under Trasts Act 75
under the earler \cts, 74
Compromise—
embodied 1 o followed by consent decrce, when exempt from registration, 87, 88,
9093
family arrangement, see same hea !
petitim of,
83 such not exempt from registration, 00 9%
mn ers1l proceedings, when exempt from registratu n, 00 03,
10 enminal proceedingy, when exempt, 05
i execution proccedings, when exempt, 9§,
11 matation eases 1n Fevenus Coutts, when exempt, 81,03,
in testamentary proceedings when cxempt, 05,
not & mere statement to Court, D1
wtether compuleonly registrble 38,
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C See Enforemg app and Production
to regueter, 140, 263 265

Compulsory registratton—< 17}
applics to d bsequent to Act, 1864, 2
0 Pr pertics in distnicts wthin Pegistration dets, 23
confirmation, ##2 Confirmation
constructin o f sec 17,29
erteru n, ®hat 14 expreased «n face of document 20
drurents which do not require, se¢ Optional Regstration
award 81 08 Bulsce Award
certif cate of sale, 23, 102

composition deed, 24, T4

deb and end ta on ot transfers «f d

dectee or order 24, B4, 87, 88 96 See same kead

document merely creating right to obtain another 2477584  Sec’same
head

grant by Government, 23 293

nam title deeds, 233

notice f refinquishment of occupancy 283 284

order of Court, 24, B1 9G, See Decree or order

partition by Resenue officers, 25

recerpt fur mortgage money, 23, 97 102 See Receipt

, 24 75

revenue records, 283
recunity Instrument of, under Land Improvement Acts, 2,
for repayment of loan under Agricultumsts’
Loans Act, 25

settlement records, 283

shares, instruments relating to, 24, 75

survey records and maps, 283
effects of non registration, see same head

registration, see same head
exceptions tos 17,24, 25,74 103 See above under documents w hich do not require,
exemption by local Government of leases from, 24, 70, 71
Foreign law an to, applies to deeds made m Foreign States, 31
governed by Act 1n forco on exeeution of document, 28,
Government documents under s 90 exempt from, 283 284
iterpretation of the Act on guestions of, 20
object of, 29, 30
of authonties to adopt, 25,104,105 See Adoption
of declarations a8 to tatle, 63
of gifts of Immoveablo property, 23, 31 35, See Cuft
of mstruments creating, stc , right, ete, of valueof Re 100 or mote i smmoseable
Proferty, 23 25, 3360,
how value 13 to be calculated, sec Value

of which acknowledge receipt of 23,25,60.62 SeeReceipt
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Compulsory registration—Contd
of leases 23 24 6> 73  See Leace
prionity see Priontv
under the earher Act< 22 23
+aluofor purposes of & necesaity of, bow 137 SeeVolue,
Confirmation—
of unregistered conveyance by will 34 108
document by regstered document 30
gt by wall 3¢ 208
d on the deed d 243
Consent decree—SG 87 50,91 93 See also Compromise

Conslderation—see I'ecerpt
admussion of receipt of to be endoreed by registermg off cer 242
effect of 242 243
demial of no ground for refusing regstration 148 149 243,
fulure of effect of on passng of tatle 233, 234,
meaning of 61
receipt for 61
for part prvment of 61
for balance of purchase money 61
<Construction—»See Pemstrat on \ct
Constractive notice—=See Notice
Constructive possession—See Possession,
Consul—
Brati h autl entieat on of power-of attorney by 140 142
Tow proved 141 142
Contigent—
neanmng of 3°
Contradicting witnesses—
e of ut re, stered docun ent f £ purp acs of 196
consveyance— See Sale
Copy—
certifenl f entnies in reg ster ook are Certified copy
«f cert feate of semstration to be ma lein T emster, 240
of certif cate of sale to be sent to registering officer, 281 2382
of decree to be rem tered, 8.
«tdscumentaln tedt registrat o byl tograply 252 201
«f doew o1t 1 larguare not unlerstiod by reg stering offcer ¢ accompany
dcument 110
t befledan cenetey 248 217
o {document reg stere 1t be ser t to other sulste, trars ete, 247 240
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Copy—Comtd
of endorementn under s 59, to be made in register, 246, 217
«of Government documents in 8 ™ to be given ta apphcant, 284
«f eiap or plan in document, to accompany dooument, 109
numbret of enpies to equal number of districts, 109
ta be filsd in Bonk 1, 210
tn be rent to Remstrars, ete, and filed, 247 219
of mcrtzaze natrument under Agmeultunsts’ Loans Act, to be sent to registering
officer 251, 282
of under under \mmculturists Loans Aet, to bo sent to regitering officer, 281, 282,
under Land Improsement Loans Act, 281, 282
of revaans {1 refusal to repister, to be given to executant, ete 235
s accompany applicatin ander s 73, 236, 257
of talls of fee s be exposcd in registry, 273
pennlts for making mevrrect, 274
delivenng falic 271
Correspondence— See Letters
Counterpart—
mcluded in *lerce,” 3,
Court—See Swit
authenticatsin of power-of atturney Ly, 141
how proved, 141,142,
Ppower of, to interfere with orders of registering officers sre Registering officers
to send copy of memo, of decree to registering office, 85
whether registering officer 1a  Court, 275
which Couvrt to try offences under the Act, 277
suit under & 77, 262

Covenant—
damages for breach of, contaned in unregstored ducument 186 183
for titls, contained 1n varegistered document, 186 188
not to alienate, 69
personal, i a mortgage deed, 184, 185

specific of, contaned n document, 186
Create and Creatjon of right—See G y and Optional
Creditor—

power of sale of smmoveablo property grven to, 68
Crops—

growang, 8, 6,7, 17
night to cut, for a period, 6, 7.
mortgage of, 7
Crown—
swhether Itegistration Act binding on, 283,
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Curator—
tezal of lnmatic or 1ot melnled in * representatine 3
Damages—

for breach of covenant for title 1n unregistered conveyance 186 188

for breach of covenant 1n lease, to compensate for non delivery or loss of
186 188

for breach of unreg: tered agreement for lease 182
{or refusal to register 260 266
Dandikar—
1.ht of not immoseable propests 3 4
Date—
alteration of of document 123
{ocument bearing no 123,
frau lulent alteraty n f 1nval dates re istration 193
Death—
fd nor fautlorty al pt see \doption
fexccutant rclunait see Pepresentative
f testator aee Walls
rensteat on of ¢ ftafter ! nors 39
pr care 1 by agent after ninctpal s 138 139
D es of Jolnt Stock C
«f Jomnt Stcch ¢ mpany 2§~
enl reement upin 24
teanafer of 24 To

when exen ptud fre n registrat n o4 To
Debt—
ackn wledgment of m unregistered d cument 178 1°0

1irt payment of evid nee }in unregistered document 178
rec very of un ler an untegustered nortgnge 179

Debtor—~
crvemntly nottralenate 3
Declaration See D «la rer

agreement ! fletence between anl 179 170
avtot tle reptatrats nof 53
118 nty of subscqient 1 g ateee 1 lee | againat oral aze § cwority

land,

Declare and Declaration of right—See Compalwry re, stratisn and  Optional

e, trate 1

At 3 ol fe moackniwledgment or recytal ¢ f facts 36 & 51, %), 53
meaning { 3.
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Decree or crder  Ner Lompn mpe
amendment «f & 17 (2) (v1) 86
agrrerentn 11 exvecnte 3
any decree 87
asn pment o mortanpe deerce 47, 48
cnsert docres 88 57 0 4193
© Py onlt may be remstered 83
efecting pift 0t exempted frum redsttation, 87, 83
lease n texemyted 82,89
mortgaze, exempted, 87, 83
partiti 0 exemy ted, 87, 83
excladed frym s 34, 141
exrmpted from reastraty non certaut cases, 24, 87,
meary g of decrecin s 77 272
me 1712) (v), 87
2+ pder gronting 1530 wnder Agrcultunsts’ Loans dct, 25
Land Improsement Act, 25
Land Improvement Loans Act, 25
copy of order to be sent to registening officer, 281, 282
perwns to present copy, £t registration, 135
11sce of prescutats n of copy, 133
remstration of, when compulsory, 83
satiefaction of, unremstcred document admysuble to prove, 178
time of presentatn of copy, 122
tranafer of, 73, 74
under the earlier Acts, 81, 86
4, not postponed to d d , 106, 228
Deed ot confirmation—sSee Confirmatin
Defect—
1 appointment of registering officer, 279
10 procedure, 579, 280 Sez Vord

Definitions—2, 3

Delay—
1 presentatin, 126
Demyse—See Lense
Denlal of execution—
before Registrar under s 74, 258
by whom may be made  See Persons who may appear, ete,
by some only of the executants, 150, 151
dure upon, see and app

what amounts to, 150
fatlure to appear on summons, 150
not knowsng i deceaced had executed, 150
refusmg to admt execution, 150
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Deposit—
of money refund of where the document rematns unregistered, 178
of title deeds see Equitable mortgage
of wills see Wills

Desal—
Sukhd: payable to 4

Description—
by reference to another document 114
bouses and lands how to be described 109
1n annexures 114
1n foot note 113, 117
must, be suffictent to 1dentify immoveable property, 109 113 120 121
1f document on face of it relates to immoveable property 110
sf1nsufficent docwment not to bo accepted 108  See Refusal
if partly sufficient and partly insufficient, 113
what 1s sufficient deseription 110 113
rules of local Government 111 112 120
under the eather Acts 109
where no rule exists any deseription sufficient eo 1dentify property will do 121
whether non liznce with s 21 d to reg: 120 121
whether voud of 115 118
1f description fietations 130 132

Destraction or loss—
destruction of books etc , rules for, 200
destruction of unclaimed documents 279
of document befors 1t could be registered 190 191, 195
oral enidence of contents of such document admissible 189
transferee under such document entitled to decree for declaration of title 190 191
to decree for possession agamnst subsequent
purchaser, 104
to sue transferor to compel him to execute
enother document, 190 191

Disclatmer—
of title 53

Discretlon—
of registering officers, see Registering officers,

Dismissal—
of regustering officers by Local Government, 21
of sub regstrar, by Inspector General 21

Districts and Sub Districts—
defimtion of 2
excluded from the operation of the Act 1
formation of, 18
limita of 18
alteration of, 18
notification of, 18
regstration of documents relating to property in several 129 130, 248
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D strict Cetrt—
Wakabad Hr, b Gurt n t 3
defrsn 3
which € urtajncladedan 2 3
Divigible transaction—tee Lo llateral purpose

almicat Ty funremstered & cument for proving 175 177 183 186

Doctment merely creating right to obtaln another—
apreenert forgft s
lease B0 RI
nortzae 30 %0
release &0
aale 5070
transfer { eutt properts if decrecil 70
exempted fn 1) o mpuls 1 reqistration 24 7, 84
aut 1f docament ereates ripkt i property 81 8>
specafic perf rmance 1n case of such d cument 83 8¢
fretexempted by Vet 3 of 1877 7o

under the earl er Aete 6
Documents—ee L mypulwry regrstrats n and Optional repstration
annextures tc when repstrable with 114
destructi 0 r1 seof before repstration 195
ancluded 10 nstruments 31
Donee of authority to adopt—sSee Ad ption
Donor—sSee Ad pty nar 1 Coft
Donl Darkhast—
& lease 1f accepted by lan Jlord 16
Doul fehrist—
n talease or agreement to lease 16
Dower—
giftn liew of 15 a rale, 34,
unregistered transfcr m Lieu of admissible to prove elam for, 177, 178
Earnest Money—-
recital of payn ent of 103
Easement—
wrting creating an Tegistration of 5 (See paragrapk Right to ays)
Effects of non registration—

acting upon unregistered document for long time cures defect 30,
admuasible for eollateral puspose see Collateral purpose
n suit under & 77 262, 263
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Effects of non-registration—Cont7,

compensation for use and occupation where leate not regustered, 72.
confirmation, ste same head
damares, &¢ Damares,
destructinn of doczment before 1t could be remstered, 190, 195
document nefiectual between grantor and grantee, 29,
not admissible as evidence of anv traneaction affecting the property, 173.
wll not affect :mmovesble property comprised 1n i, 174, 155,
fraud preventing reqstration, 127, 101,
Government documents under &, 80 deemed registered, 232,
Judicasd cotce, 173,
objection as to admesibility, when to be taken, 173.
of azreement for sale, see Azreement for sale.
of azreement to lea-e, 80, 1, 174, 131,
of decree or order, 87, 88
of documents reqmired by = 17 to be remstered, 130-196. '
not to affect the immoveable property, 174, 175,
not to be received as endence of transsction affecting such property, efc,
1735-173,
* remstered,” meamung of, 172,
scope of 5. 49, 173,
under the earler Acts, 171, 174, 175,
of mit, 55,174
of moveable and immoveable property, 34.
of leaze, 52

of one of two documents constitoting & mortgage, 39-41.
of partition deed, 19, 50.

of moveable and smmovesble property, 52.
of petitions, see Compromise,
of receipts, 61, 62, 102,
of sale-deed, 84,174, 1
of vanation of lease, 72, 73.
on recitals, 54, 55.
oral agreement cannot be proved, 51, 53,
oral enidence, see same head.
pronty of requtered docaments, #ee Pronity.,
property will not be affected, 174, 175,
specific performance, eee same head.

Effects of registration—2s, 30. See Prionty and Beqstration.
as to tume from which registered document operates, 163-163.
rules of Hindu and Mahomedan Law not affected, 164,

Endorsed—
definition of, 2, N
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dorsemaent—
etz ot 2o® empendatment almtted t) registration, 241 243
oy ete D besent te ther el reostrare ete, 247 240
cadrele melimatead of oont ez dend 243
e d wnment refused U be pearatersd, 2,5

e prvaertatir, 2
Lrbee [ ~laareaiter bee k246
i ledatelan)ngred 243 20
1) be 12 e c 2 8t e cnznal of d weument in linguage unknown, 216, 247
DA A
fretsC atefremienaty 0, 243
(=i 1taenl mes matnre, 243
upr 1y felentres, 2§
ups 1 desse o f} eost aaceent € asagnment, 71
upnn rrare, of reept cfdett 2y 07 102
Enforeing appearance—
of exreutant or matnese{ £ reqistraty m, 155 157
¢ n afflicatim of peron presenting or eluming under document, Loy
Jneefure { 1, 155 1%
un ler the earhier Acts, 153
w) ether 1ssue of sumnmons tecessary to mamtain swt under s 77, 106
Jerrone exempt from aj pearance, 156
procedure in care of such persons, 156
under the cather Acts, 157
which law 1 apply o processes and persons summoned, 157
un ler the cathier Acts, 157
Enforelng production—see Production,
Enforcing registration—140, 263 265
Enquiry—
befare registration by registering officer, 143 146
Entry {n account book—
unsigmed entry not a * ductment ® or *instrument,’ 31
Equitable charge—
for purchase money, under unregistered sale decd, 180
registration of, when compulsory, 41
Equitable mortgage—
by depout of title-deeds, 42 45
accompanied by writng ereating or recording mortgage, 4244
prionity over registered mortgage, even if 1t 18 made without notice, 166, 167, 168
only permatted n certain towna referred to n Transfer of Property Act, 42
recutal of, 42 44,
aub-mortgage by depostt of titledeeds, 42,
tranafer of, 46, 47,
when compulsonly registrable, 42.44.

.
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Equity—

appheability of rules of, 191 195
classification of notes on the subject, 193

Equity of redemption—

sale of, 47
Erasures—See Interlmeation, et

stabllshment-—

for regpstration, 18 22
Estoppel—

plea that registration 13 mvahd 132
Evaslon of registration—

splitting of mortgage, to evade remstration, 48
Evidence—=See Admissibility in evidence and Oral evidence
Evidence Act—

Secs 91, 47, 51, 59, 88 93, 191

—See Compulsory and Exemption
Exchange—

deed contaimng a recital of, not compulsonly regstrable, 54, 55

deed of, when compulsonily registrable, 23 54, 55
‘Executant—See Persons who may appear, etc , and Persons who may present, ete
Execution—

admssion of see same head

as mplying a contract to regster, 263, 265

at dufferent times, 126

by coercion or fraud or on blanl, paper, 148, 149

date of 123

demal of sre same head
‘Executor—See Representative

presentation of Wall fur registration by, 168

See C

¥ Teg
from attendance under s 33, 141 143

from o mpulsory appearance under s 33, 156

from compulsory registration under 5 17, 24, 23, 74 103

of Government and public officers from appearance, s 83, 280, 231
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Ere—pilen—Ca 24

AG um e td e e ey w22 Ny

Taser mletberyn Diledine w0 S

amt I el bt eay

edlamwsier 270 1 20 =y =y

oy Cmctfer ot g s penr ! Her o % (o) 293 294
Exuerarn £f tLome—

fra,mans onand fv e fan ate Taclert ete 122 120 143 Mg

tnRTizh 22 exUNClen of rght wl 2

SeC =P wrpregstat 2 U ral ettt Liseipt and Pelotee
Factory

racd oy f oWl tteramr veal! )b operty b

whetVeri® 1admdar thew rd  H 2o withir the mewnur g of 8, 21 (2) 119
Fa'lure ¢* consideration—

sapreve Uz pasea, of Ut on seqitraty n 233 234
Felse pereonmation  “ee lenaltiey
Famlly arrarpement—

onsd pen 6%

Pr 13 oo mpns ng when exempt 01

when ¢ opalu nly regstrable 21 57 58 01
Fees—

extra rallty ual 273

{ rre atraty n scarches and copes 273

paratle n[reeentation 273

publ stion of 273
Ferrles—

nuht ¢ ancidedin ymmoveabls pr perty
Fine-—Ses Fenaltien

forextwnsi n ftu1 for presentation & Jo 120

of appetran ¢ 5 31 143

rris nof by Inspecter General 8 70 201

rufes | resert? iy unleras 20 & 34 8 63 (2) 50
Firm — » Bartrership
Fisheries—

inclede 1 1n ymmoveable property , 3
Forelgn law—

agples to do uments ma lo i Yoroign States 31
Forgery—

registration no bar to suit to establhsh 149

Forms—
to bo contained 1n regter books a 16 () 22
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Fraud—See Evasion of registration
altering date of document for presentation, 123
execution obtamned by, 149
mcluding non evistent property i document, 113, 130, 131,
1ncluston of property not meant to bo yassed, 131
preventing presentation m time, 127,
preventing registration, 191
prionty affected by, 228, 229 '
parting with title deeds, 229
purchaso of possible elaim, 229
under Transfer of Property Act, 22}

Fruit upon trees— ‘
18 moveable property, 17
Frult tree—
when clussed as timber tree, 6
Future event—See In future
contract conditional on, 36, 37
Glift—
agreoment 4o make 2, 80
specifc performance of, 80
by award, 87, 83
by decree, 87, 88 '
b bil iwaz, 34
n liew of dower, 34
1 petition for mutation of names, 55, 91
nstrument of, what1s 31
Mahomedan gift, 35
memorandum of past gift, 35
mosque, gift in favour of a, 35
of immoy eable property, to be registered, whatever b the value, s 17 (1) (a) 22,32
of mortgage debt, 35
of mos cablo and 1mmoveable property, 34
oral, 33
prior Yo Transter of Property Act, 1882, 32
recital of, 36 See Recatal
regutration of, after donor s death, 32
agsinst donor’s wishes, 32
sperafic performance in case of unregistered, 50
under Trandfer of Property Act, 32
unregistered, a lmissible to prove nature of donee’s possession, 176, 177
effects of, 34, 01, 170
when compulsory regitrable, 23, 31 35, 55
will confieming uneegstered, 3t
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Gorowy—
sbeslers M wtl stteneannzals 21(2) 119
Gever==e~t L rlaal wrrren
drmcrtewr s el mbwmr sk empt n
11 Goand cpevof a1 b Deumente a, 91 234
ety cverptdr mvre atin 2
OF rrswlraer v o v a) pamnee oo £ tsmption
GeverrmemtGazaite S e\ nfart n
Grart by Government —
erer, ¢ linmremenat o owt
Grass—
™ oreatle preperte o 246} T € 10
odttacnt frapenie
Geardian
dredefapp ntmentol  {pr sty of ionor g5u
tami sin hilndin eeprewentatne s 2(10) 3
Gurs of trees
moveatle pr perty 13
Handwnting
utin  unterd d % G ent & fmusable to prove 178
Hereditary allowances—
tn lil~din immoveable property & 2(6V 3 4, §
m anmg (f 4
perp= tual pasmenta for temple expenscs 4 5
skl 1 to Desn 4
tondn giras pasalle by mam far 5
Heredltary office-
i veable Froperty 1
Hiba byl twaz— 34
High Court—
of Allabatiad notincluded in Dustrict Court 3
s O O C J ancluded sn ¢ Distnct Court 2
enit ina to enforce repistrtion in lependently of s 77 263 265
Hinda law—
28 to pranesmion hot affecte 1 by s 47, 160
reversioner releate by, 66
Hindun widow—
release of her catate by, 59
releaso of ] er nigl t of matntenance by, 59
Holdng—
tenant s nterest im, 18 “ immoveable property ', 30

317
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Holldays—
rules declanng, s 69 (1), 250
Honge—
descnption of, see Description
+what 13 8, withm the meanng of 8 21 (2), 119 120
Identity—
of porsons appearing befora registermg officer, 143, 144, 145, 147
of testator depositmg will or his agent, 8 43, 161
of testator or donor of authority to adopt, s 41 (2), 168
of testator withdrawmg will or his agent, &. 44, 161,
Tdlot—See Lunatic ordiot
Tkrar—79

Immoveable property—See Compulsory registration and Optional registration
defimtion of, 3
deseription of, see Descraption
non registration of documents relating to, see Effects of non regstration
registration of documents relating to, see Effecta of registration
transfer of moveible and, for a single consideration, 188
what it includes  benefit to arse out of land, 3, 5, G
buldings, 3
ferries, 3
fisherses, 3, 5
hereditary allowances, 3, 4, 5
hereditary affice, 4
land, 3
leasehold holding interest m, 3
lights, 3,5
mine, mterest 1n, 3
things attacked to earth, 3, 6
ways, nghts to, 3, §
what 1t does not nclude ~ crops growiag, 3, ¢
Dandidar, night of, 3,4
grass, 3, 6,
Lamnavan, nght to statns of, 4
office of trustee, 53
tumber standing, 3, 6,7
Tmplied contract to register—2603 265
Imprisonment—sSee Penaltres
Inam title deeds—
exempt from regstration, s 00 (d), 283
Tnamdar—

toda giras payable by, is * bereditary sllowance”, 5
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1ndex—See Prrster bv Lny
Indivisi™le trarsacticn—Sre G I'ateral purpe <
Intmity~
1 rerempt ninom atte wlance at regietes 149, 0 38, 153, 151
In fetore—
rear zof of
agreeent ereating nztts Do 37

o tranens
Irspection—
0 dscumente by orm favonr of G neenment, o 01, 258
cfrrmdter bor ks, & 57, 240
who fs entitied £, 200
Inspector General of Reglstration—see Repstening afficers.
spp o tment of, I8
Tranch Inspectc r General of Mndh, 18
Txwetef to appent remetear and sub registrar, 19, 20
to make rules, 250, 271
t remt fines & 70 251
o 8 ipennten § registraty 0 oflices, 230
to stipend, ete , sab-registrar, 21
5 grescnibe furmin £e register books, 22,
ta repart appomtments ta Goverament, 21
Inspector of registration offices —see Registering officers
1 intment o, 1%
duties of, 18
aubc rdinate to Inkpecter General, 18

Instrament—Sse Compulsory repestration ar d Optiona) registration.
letters wonstituting an, 31
rame meaning a8 document’, 31
unsigned entry 1n account book 13 ot an 31
Intangible property—38, 59
Interest—
imstruments ereating, etc , 4e¢ Compulsory registration and Optional regatration
not to be reckoned 1n to ascertain value of instrument for purpose of registration, 33

Interlineation, etc —
document contasng, 5. 20, 108
T on d s 20, 108
refueal to mtial, 108,
under the earber Acts, 108,

Invalid—
regitration, see Vord.
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Holidays—
rules declaning, & 69 (1), 250.
House—
description of, see Deseription
what 18 2, within the meanmg of & 21 (2), 119,120
Identity—
of persons appearmg before registering officer, 143, 144, 145, 147
of testator depositing wll or hus agent, & 43, 161
of testator or donor of authonty to adopt, s 41 (2), 158
of testator withdrawimng will or his agent, s 44, 161
1d10t—See Lunatic or 1diot

-
Ikrar—79 .
property—See C: Yy and Optional registrate -
defimtion of, 3
description of, see Deseription
non registration of documents relating to, see Effects of non registration
registration of documents relating to, see Effects of registration
transfer of moveable and, for a single consideration 188 -y
what 1t includes  benefit to anse out of land, 3, 5, ¢
buildings, 3
ferries, 3
fisherses, 3,5
hereditary allowances, 3, 4, 5
hereditary office, 4.
land, 3 ‘
leasehold holding, mterestm 3 X
lights, 3, 5 "
mine mterest m, 3 »
things attached to earth, 3 6
ways, nights to, 3, 5
what it does not include ~ crops growmng, 3, 6
Dandidar, nght of, 3,4
grass, 3, 6.
Larnavan, nght to status of, 4
office of trustee, 53 B
timber standing, 3, 6,7
Tmplied contract to register—263 265
Imprisonment—See Penalties
Tnam title deeds— iF‘ s
exempt from regustration, s 90 (d), 283 !

Tnamdar—
toda gran payable by, is * hereditary allowance”, 5
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R LT3 SRR RS J NS v
Indivieitle tracsiction—Sre € Nater) purpy ee

Infrafty—
e tadf resempt a s mattenline at reastry 143 8 38, 15%, 131

11 fotere—
rear pet oo

Arreeme feeratezr by % 37

Tetaars %

Irepectisn—
efdweseteby ranfay 1 L overrment 8 91 994
efrrrierhvle o 50 24
wlrivettlait 24y
2Epector Gememle! PAoistration s « e stering offcers,
app me vl fy
Fra Fltspevr rCen ralefnr it 18
frurred toappe rimednrar 1 <ob registaar, 19, 20
toralerls o0 L]

t nrufres 5 %)
Gregenntenirm strutis 1 4 20
s apet | ete Atbere strar 21
topresnbef mnf rr, terboohs 22
Urreprrt appantments ¢ ¢ wernment 3}
Inspector of reglstration offices ~dre Reistering offcers
Apprants ertef IR
dutses of 1%
sulsrhinate 1 Inapwet v Gen ral 18
Instrament  See G myulury 1 1strats n and Optional registration,
Ietters ¢ ratitotingan 3
eauen e, an dhcument , 31
wntzredertryan a count boch s g otan 31

Intangible property—'% 59
Interesy—
instruments craatut,, ete , see Compulsory registration and Optional registration.
N te)betech nedin to ascertam salue of mstrement for purpose of registration 33

Intertineation ete —
document o ntamng, s, 20, 108
¥ dure on g d t
refusal to 1mtial, 108,
under the earher Acts, 108

e 20,108

Invalld—
regtration, ave Voud
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Jall—

persor in, e<enpt from attendance, 141, 156,

procedure in ease of, 141, 143, 156,

Jolnt Hindu family—

change of status of, whether provable by unregstered partition, 50
Judicial notice—

of unregistered document, 173
Judieial proceedlngs—See Compromrse,

proceedings before registering oficers, 277.

proceedings under the Act to be deemed, withmn tho meaung of 8 228 of the Indian
Fenal Code, 278, +

sccunity bond under G P, Code, 96

when cxempt from registration, 88 90
Judge—

authentication of power of attorney by, 141,

how proved, 141,

Julce in trees~

13 moveable property, 17,
Jurlsdiction—=See Regstermg officers
Kabnliyat—=See Lease

between mortgagee and mortgagor, 48, 49

wncluded m * lease ¥, 9, 67, 68, 70, 79,

unregistered, syned by lestee, 182,

whether lessor should also eign, 9, 10,
Xararnama—See Agreement,
Karpavan—

nght to status of, 14 not an taterest 1n immozeable property, 4.

Lahore District—

regustrar of, has power to regster documents relating to land 1n any part of Bntish
Indi, 132,

Lambardar—

profits accrued duo by, 5

secerpt. by pattidar to, 62
Land—See Immoveablo property.
Land acquisition—

sale of surplus land acquired on, 103
Landlord—

2ale of the reversion of, 58, 5%
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frayear fro Lecttlone tt betnle Xpory B8
fravear rmorewnt) pow et ajeet (8
frasesrwtl [t fremowalt b Nl g7
ttaath
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v [ Merly e, stindle Juer rdothor 4
fursayear t o ntn o tlfrat 1 % dngr ton
for it 63
femoretlaray ar s frplt feo nry 1 42
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frmorothanayear 4l f wret rlu dor ()
n perpetu 1y 69
vean g £ 0
oft t tenartt o t ew 1 & al | yar t 60 67
forless than ne year & 18 (o) 105
trom year t) year 63 64
dar salnd mat¢ 04
frst made comy Mmly 1 gatrallo fy Sct f 1871 67
Meaning of 62 63
fay ng 1 nt ahdn bd shan 61
paying rert year after year 61
gramte 11y O vernn nt wh therexengt mlrea D) %82 284
Kabul yat see Kal Iyat
1 cnre 19



382 INDEX.

Leage—Contd,

oral agreement to lease, 9.
proviso to 8 17 (1) (d) exempting certan leases, 24,
conditions of, 70,
meaning of, 70
not applying to cases within Transfer of Property Act, 70, 71
ot applying to leaze from year to year, 70
notifications 1ssued prior to the Act, 7L
prionty not lost as to leases exempted under s 50 (2) 196
recital of, see Reartal,
recital of previous agreement, 8
relinquishment of, 71
reserving a yearly rent, 63, 69, 70
tenancy at will, 71
under earlier Registration Acts, 62
under the Transfer of Property Act, 7, 8, 9, 63
undertalung to cultivate ot oceupy, a 2 (7), 3, 10
unregistered, effects of, 12
admissible for recovering deposit, 178
admissible to prove tenancy or nature of an admitted tenancy, 190
compensation for use and occupation, swt for whether maintainable, 72
dmwsible to prove t , 186 188
oral evidence, see same head
epecific performance, 11, 12, 181, 182,
whether admussible 1n swit for reat, 190
vanstion of, 72, 73
whatisa,s 2(7),3,79
when compulsonly regstrable, s 17(1) (d) 23, 62 73
when optionally regstrable, s 18 {c}, 105
whether lescor must also s1gm, 9, 10
wnting following and delivery of 8
wnting under which possession 1s taken, 8

Lease hold—

1nterest in, 13 immoveable property, 3
Lessor—

reversion of, sale of, to lessee, 58, 59
Letters—

agreement 1o lease by, 13
may constitute an mstrument, 31.

License—
dustinguished from a lease, 16
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L'ght—
night to, ivincluded in “immoveable property,’ 5, 59
wnting effecting easement of, when reqatrable, 59

Limit and limitation of right—=See Compulsory rep and Optional reg

Limitaticn—See Sust and Procedure on refusal to register

advere nnder smreg 27
extenan of time for appearance and presentation in cace of urgent necesay, 122,
326, 143,143
{or presentation of document after decree in a smit under s 77, 271, 272
51 et for Joan under & mortgagedeed of which regtration 13 nvalid, 185
recespt «f rent under unrepstered document, as payment under s 20 of Limitation
Act, 177,
whetker the peneral provisiona of Limitation Act apply to swts under 5 77, 269 271,
Lis pendens—
asrecment to transfcr suit property 1f decreed, 79
doctrine <, a8 affecting prionty, 229, 230
Loan—
under an unrepatered mortgage<deed, recovery of, 183

Local Amendments—
Indian Pemstration (Bomlay Amendment) Act § of 1929, 20, 21, 109 120, 155,
236, 238 239, 241, 251, 282
Indian Registration (Bombay Amendment) Act 17 of 1030, 202 254
gprovides for copying of documenta by means of photography, 2.2, 253.
Local Government—
by, see Local

may amalgamate office of sub registrar with regstrar, 19
may authorise eub-remstrar to exercise powers of reistrar, 19
may delegate to Inspector General power to appoint sub registrars, 19
may exclude distrcts or tracts from operations of the Act, 1
may exempt certain leases from 8 17, 24, 71
may impose conditions regarding suspension, ete , by Inspecior General 21
may make rules regarding desersption s 22, 120
msy suspend, remove of dismiss persons appointed under the Act 21
to appomt Inepector General of Registration, 18
Branch of, findb, 18

Inspectors of Regstration Offices 20

Remstrars and sub registrars, 19
to approve rules made by Inspector General, 25
1o durect whether reports under s 13 should be specual or general, 81
to darect which officer, etc, should 18sue summons under = 36, 155
to establish offices of Regustrars and Sub registrars, 19
to fix fees for registration, ete , 273
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Mortgage debt— -

acknowledgment of the payment of, 97 102 See under Recerpt

patt payment of, by a stranger, 102

relmquishatent of part of 100 —
‘Mortgagee—See Receipt

agreement | ctween 1st and 2nd mortgagees to share mortgage realisations, 49

o mortgagees tecerpt of payment to one of 101, 102

night to recene <alary out of sncome, 5

‘Mosque—
aiftmfavourof a 33

Moveable property— See Immon eable property and Optional registration
definition of
an easher Acts 17
g1t of mos eable and immoveable property, 34
mcludes crops, 3
fruit uy on trees 17
grase 3
juxe n trees 17
propecty of every desceiption except smmaveable property, 3
stinding timber, 3
yartition of moeable and immoveable property, 52 188
prioaty of registered documents relating to over oral agreements, ete , se¢ Prionty,
transfer of moveable and immoveable property for a single conmideration, 188
Wative State—See British India
Non registration—See Fifects of non registration
Kon testamentary—
meaning of, 35
test of wniting being testomentary or, 104

Notary public—

authentication of power of attomey by, 141
how y roved 141

Notlce—

of oral agreement defeats prionity, 168 169
of S d d lson], ble, 224,225
of unreg dd 223
Vurden of proving notice, 224
il recerved after execution but before regutration 274
i€ recerved at or befote execution 224
pleadings 10 axer notice 228
pre-emptor boun 1 by notice to s vendor, 224
Poasension constitnling notice, $23-228,




INDEX. 387

Rotiee—Cont 1,
e tration as notace, 230 233
of mortgage canersled by judgment creditor, 223.
of recited documents, 232,223
«of sub mortgage as regards mortgagor, 233
srarch of register as giving notuce, 232,
Noutfication—
of distneta, ete., and Limts, 18,
of fees fixed under s 78,273
of order exempting leases from s (17) (1) (d), 24
1ssued prior to tho Act, 71,
of rules under s 69, 250
Oath—
regustering ofticer may admunister, 247
rules, 247
Objection—
at 1o non regitration, when to be taken, 173
Occupancles—
of Liouses, ete , to be stated in description, 109
Offences nnder the Act—See Penalties
Dfficer of Government—S-¢ } xemption,
Offices—See Regstening Officers
Officlal Assignee-—See Exemption
0fficlal Trustee—See Exemption
0Onus— Sez Burden of prool.
Operation—
of the Act, eee Registration Act,
of a registered document, 163
QOptional registration—S 18). See Compulsory registration,
abolished by Transfer of Property Act as to mortgages and sales, 228
effects of non registration, see same head
of regitration, see same head.
jnstraments coming within both ss 17 & 18, 107
snstraments creating, etc , nght, ete., n moveable property, 102
mstruments creating, ete , Nght, ete, of valve less[than Rs. 100:n immoveable

Pproperty, 105
how value 18 to be calculated, see Value,

which acl ledge receipt of 105.
lease for & term not exceeding one year, 105
leases exempted by s 17, 103,
other documents not comg within &. 17, 105
under the eatlier Aets, 106, 107
wills, see Wills,
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Oral agreement—
admssion of previous 57
exdence of, preceding untegistered document, 51, 54, 53,
prionty of registered document over, see Prionity
tolease, 8, 9
Oral evidence—
to prove ag ding dd , 61, 54 55
to prove facts not constrtnting terms of unregistered document, 189, 190
existence of relationship, 190
natuto of adzutted tenancy, 190
partition, fact of, 190
rent, amount of, 190
tenancy, 190
to prove payment where receipt 15 unregistered, 62,
to prove terms of unregistered doeument, 189 191
»f destroyed before 1t could be registercd, 190, 101
1f regstration prevented by fraud, 191

Orders—
copues of certam, to be sent 1o registerng officer, 281, 282
of Court, se¢ Decree or order
of registening officer, finalits of see Registening officers
regustrar may 1ssue, to sub registrar rectiiving errors, 24
regarding any act, 249
Part performance—191 195
acting on unregistered document for a Jong period, 30
available only as a defence, 104,
available where defendant & right. to stee for specific performance barre! 104
English Equity doctrime of, 101, 192.
formerly recognized in India tn & restricted form, 192
ongm and basts of, 191, 192
Maldreon v Alderson, as stating the doctrine of, 192
equity of, distinguished from that of Walsh v Lonsdale, 192
savang of riphts of bona fide transfers without notice of, 193, 191
under the Specific Relief Act & 27 4,193
Transfer of Property Act 5 53 3, 193.
unregistercd document may be received as evidence of, 193
Walsh v Lonsdale, equity of, 192,

Partition—
acknowledzment of, 36, w1, 54,60 See Recital
agreement to diside properts by bids, with result endorsed, 30
by award 85, 96,
s1smed by patties to reference, 97
which contains merely an agreement which the parties had alreads arnved
at, 97
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Oral agreement—
admission of previous, 57,
evidence of, preceding untegistered document, 51, 54, 53,
prionty of registered docutuent over, see Prionity,
to lease, 8, 9
Oral evidence—
to prove agreement preceding unregistered document, 51, 54, 53,
to prove facts not constituting terms of unregistered document, 159, 160, .
eustence of relationship, 100,
nature of admitted tenaney, 190
partition, fact of, 190,
rent, amonnt of, 190
tenancy, 190.
to proye payment where receipt 1s unregistered, 62,
to prove ferms of unregistered document, 189 191,
1t destroyed betoie 1t could be registered, 190, 191
Af regastration prevented by draud, 191,
Orders—
copies of certaim, to be sent to remstenng officer, 281, 282
af Court, see Decree or ordcr,
of regsterng officer, finality of, see Registering officers
registrar may 1ssue, to sub registrar rectifying etrors, 249
regarding any act, 249
Part performance—191-195
acting on uaregistered document for a long period, 30.
avatlable only as a defence, 194,
available where defendant’s right to sue for speafic performance barred, 194,
Toglsh Equity doctrme of, 101, 192,
formerly recognized in Yndia 1 & restracted form, 192,
ofigan and basis of, 191, 192
Moddison v. Aldesson, as stating the doctrino of, 102
cquity of, distinguwhed from that of IWalsh . Lonsdale, 192,
aaving of nights of bona fide transfers wathout notice of, 193, 191
under the dpeafic Relif Act,s 27 A, 103
Transfer of Propurty Act, 5. 53 .4, 193,
uaregisteced document may be recened as evdenco of, 193
Waleh v, Lonsdale, equty of, 192,
Partition—
acknowlalgment of, 36, 31, 54, b0 See Reatal
agrecuent to disade property by bude, wath result endorsed, 30,
by awan, 3, 98
s1gaed by partics to refurence, 97

which contains menly an agreement which the partics had aleeady amnved
at, 92,
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Penalties—ont!
{for reabung fahe statementy, personation, etes, 274 277
Talee peronation, 276,
makeng tal-e starement, 236
under 1he earher Acts, 375
whether registening officer 1s A Court, 235
prosecution by vr with permisuon of registering afficer, 275,
peruusion, whether essential, 177
reviswn of sxuction erder, 236
sancten under Ce P, Code, 273
under the earter Acts, 257
regstenng ofhicer deemed a pubbe servant, 217
yudicsal procoedangs, 298
oblization to furmsh ueformation, 238
public servant, 278
noder the earker Actr, 278,

Pendente lite transaction—See Lts pendens.
Perpernal Swe T ¥
Personal Covenant—

n unregistered mortgage, 181, 185
1n other unremstered document, 188

Persons claiming —Sec Claimant
Persons executing-—See Fxecutant
Persons Who may appear belore the Begistering Officer to admit or deny exe-
cation~
agent of executant, 143
asatgn of executant, 143, 153,
of executant »ho 13 dead, 147, 152, 153
persan executng, 13, 1T
meaning of, 134, 145
represcntative af esecutant, 142, 14, M7
meaning of, 3. 15, 140, 152, 153
wabiduty of made without apg 158, 152

Porsons Who may present docnment for registrations
and Wills,
agent of exccutant, elumant, Fepresentative oF akszn, 17
et Power-ol-attormey,
presentation by agent alter pnneipal’s death,

ssegn of executaat or clumant, 138, 153,
anthoniies 1o adopt, 10 the ¢ase of, 158
person clauning in case ol decrea o oniter, 135
perwn exrcufing oF cluminy, 135
pepott executing & & rcament, 133

Wl -
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Penalties—conid,

for malung falco statements, personation, etc, 274 277.
false personation, 276
making false statement, 276,
under the earlier Acts, 275,
whether registenng officer 13 a Court, 273,

by or with p of officer, 277.

permrssion, whether escential, 277,
revision of sanction order, 236,
sanction under Cr, P, Code, 273
under the earlier Acts, 277

regstering officer deemed a publio servant, 277,
judicial proceedings, 278,
oblLgation to furmsh mnformation, 278
public servant, 278
under 1he eatlier Acts, 278,

Pendente lite transactlon—See Lis pendens,
Perpetual all —See Heredtary all 3
Personal Covenant—

1n unregistered mortgage, 184, 183,

1n other unregistered document, 186

Persons clalming—Ses Claimant
Persons executing—See Laecutant
Persons who may appear before the Registering officer to admit or deny exe-
cution—
agent of executant, 143
assign of executant, 143, 153,
of executant who 18 dead, 147, 152, 153
person executing, 143, M7,
meaning of, 144, 143,
represcntatiye of exceutant, 143, 144, 147
meanmng of, §, 17, 40, 152, 154,

validity of rugistration made without appearance, 151, 152

Persons who may present document for registration—I135140. See Adoption
and Wills,
sgeat of esecutant, claimant, representalive or assign, 135140,
Ste Power-of attomey.
prescntation by sgent aflcr prinerpal s death, 138, 139

assign of executant or claimant, 138, 153

aunthonties to adopt, 1n the case of, 153,

person clauning in caso of decreo ot order, 135,

person executing of elsanung, 133,

person exccuting a ducument, 133,
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Penalties—eontd
{for makung falee statements, personation, ete, 274 277
false personation, 276
making false statement, 27¢
under the earhier Acts, 275
whether registering officer 1s a Court, 270
prosccution by or with permission of registering officer, 277,
permission, whether eseential, 277
revision of sanchion order, 276
sanction nnder Cr P, Code, 275
under the earlier Acts, 277
regmsterng officer dected 8 public servant, 277
Judicral proceedings, 278
obligatian to furntsh information, 278
public servant, 278
under the earler Acts, 278

Pendente lite transactlon—=See Lis pendens
Perpetual all See Hereditary allk
Personal Covenant—

n npregmstered mortgage, 184, 180
n other unregistered document, 186

Persons claiming—sSee Claimant
Persons executing—See Exeentant

Persons who may appear before the Reglstering Officer to admit or deny exe-
cution—
agent of exceutant, 143
asngn of executant, 143 153
of executant who 1s dead, 147, 138 153
person exccuting, 143, 147
meaning of, 144 145
representatine of exceutant, 143, 144, 147
meanmg of, 3, 17, 140, 1,2, 153
vahditv of registrati>n made without appearance, 151, 152
Persons who may present document far registration—I35 140 Sec Adoption
and Wills,
agent of excentant, claimant, representative or assign, 133-140
See Fower-of-attomey
presentation by agent afier prineipad s death, 138, 139
assign of executant or clumant, 118, 153
suthofities to adopt, in the casc of, 158
person elauming in case of decree or order, 135,
person executing or claiming, 135
Person executing &  xcument, 133
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Persons who may preseat document for registration—contd
representats e of executant ot cla mant 1%
mesnngof 1" 01 13
tna tlonsed pere nd presentat ns by 130 136
cured by repe@ teaton 178 1
under 1} r eatlier Acte 13
will intlecaseof 108

Photographing documents admitted to registration—
Part \[Aapplest Dombay Pre dencvonl 2% 44

Petltlon—S ¢ Con prom ¢ aniJ 1 1l precee 1 ngs

Place of appearance—
atremstry 133
atre dence 134
for perwnsexemptunderss 33 &3 14 113 Lo oo
Place of presentation or reglistration—
atreq iy 133
atre lence on e al cause 133
reg ster nwoft er 8order t nal 134
under the earl er Aets 133 134
ofautl n st adopt 1u8 160
of coj deerve or rder 133
of doc ment rel tngtohnt 1 )
fot tousincly on of land 131
land 1 seversld strietsorsub d trets 10 130
Land partly with nan? partly outs le Brt 1 1 da 13
porto 1t nsubdstrctneed not boeutst tal 1°0 13
re, trat by certan 1 g trars  thout re;vd to t t  of lanl o
a vprt fBrushInda 130
teg trat nyv dafla lovtsdes b Istret 1)
under the earl er Act 179 133 131
of other ducun nts 17)
under the earl er fets 133 134
of wlls 1o8
Regstrat s power a9 ta reg strat n 133
sub reg strars author sed under s 7 133
under the eatl er Acts 133

Plan—-8ee Map of Pla

Pleadings—
adm 5801 0 of contents of unregistered document 183 189
of exe ut on of unreg stere I do ume 1 189

Possesslon-~

ad erse under v reg, tcred document 2 7 998

a8 const tutingn tee ® 9 3

character of prove 1 by unreg stered locun ent 17

by unregn tered g ft 17C

lease 176
mortgage 176
eale 16
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Penalties—cons!
for malung false statements, personation, etc, 274 277
false personstion, 276
malung false statement, 276
under the earlier Acts, 275
whether regstering officer 18 a Court, 270
Pprosecutinn by or with perrussion of registening officer, 277
Permusoton, Whether es<ential, 277
revision of sanction order, 276
sanction under Cr P Code, 275
under the eather Acts, 277
registering officer deemed a publio servant, 277
Juthicral proceedings, 278
oLligatin to furnish mformation, 278
Public servant, 278
under the eather Acts, 278

Pendente ig transaction—See Lis pendens
Perpetual allowances—sSee Heredutary allowances
Personal Covenant—

In unregistered mortgage 185 185

1n other unregistered document 186
Persons clatming—See Claimant
Persons exeguting—>See Evecutant
Persons who may appear before the Registering Officer to admit or deny exe-

cution—
agent of exccutant, 143
Azaigh of executant, 143 15%
of gxccutant who 1s dead, 147 152 153
Person executing, 143, 147
meamng of, 141, 144
representative of exceutant 143, 144, 147
manmng of, §, 17, 140, 102, 154

Sabdits uf registration made without appearance, 151, 152

Persons who may present docament for registration—I33 140 See Adoption
and Wills
sgent of pxecutant, clamant, representative or aengn, 135140
See Powerof-attomey
Presentstion by agent after principal s death, 138, 139

ssmgn of executant or clumant, 133 143,

authotities to adopt, 1n the eanc of, 153

rerson elumeng in ease of dectes or order, 135

Jerm n eyecuting or clauminz, 1335,

person exeenting a d xument, 119
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Persons swho may present docement for registration—cont
reprecentative of exce itant or elwtnant 134
meanmgof 1% 143 1o2 13
urauthoneed pere ns presentatins by 13, 136
cured 1y te remetration 123 1.5
un ler the earler tets 13
wille inthecateof 1o8

Photographing documents admitted to registration—
Part \14 app s to B mbay Lrce lency enly 222 4

Petition—~Ses Compromise and Jud e1al procee ! ngs,
Place of appearance—
atrepetn 131
at res dence 134
for perconsexempt unlerss 33833 140 143 155 1 6
Place of presentation or registration—
atreq try 131
2t res dence on special cause 131
reguter ng oft cer sorder fi al 134
under the earl er Acta 133 134
of authonties to ad pt 1o8 160
of cop decree o order 133
of documents relatingtolant 1
fict trous incluss nof land 131
land 1n severald strcts cr s 1b distnets 173 137
tand gartly witt nand partly out de Bretish It dia 130
porti n within 1t d strict heed not be substa tal 173 130
registrat on by certain I ¢ trars without regard to < tuaton of land m
any part of British Indua 130
reg stration vo 11f land outs de s 1b 1stret 129
under the earl er Act« 129 133 134
of other docun ents 120
under the earl er Acta 133 134
of wills 108
Registrar s powcr as to Tegisteation 133
sub rem trars author sed unders 7 133
uy der the earl er Acte 133

Plan—See Map of Plar

Fleadings—
admis 1 nin of contents of unregistered document 188 189
of exec 3tion of unre stered document 189

Possesslon—

adverse under unregistered document 2'7 ©78

s constituting not ce 22, 298

character of prove ! by unreg stered doc tent 177

by unregstered gft 17¢

lease 176
mortgage 176
sale 17
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Possession—conid
constructise, 166 167, 226
Himdu and Mahomedan law as to not affected by provsions of s 47, 164,
nature of  See * Character of possession * abote
under oral agreement or declaration, 168 163
first recogmased by Act of 1871, 166
may be constructive, 166
must be prior to subsequent document, 170
under unregistered agreement for lense, 10, 11, 181, 182, 191 191,
agreement operating 28 present demuse, 10, 11
apecific performance of such agreement, 181, 182, 193, 194,
whether such agreement 19 admisstble n evidence, 194,
under unregistered document optionally regustrable, 225 228
maj be constructive, 226
possession of vendor as tenant, 220
under unregistered mortgage deed, 227
adverse possesawon thereunder, 228
Power of Attorney—
authentication of, manner of 140 142,
1n case of persons exempt from attendance, 141
Bntish India, exceutinn out of, 142, 143
creating  charge, reglstration of, 58,
defective, invalidates reguatration, 136 137
ption from for auth of, 141, 142,
meaning of prvico to 5 33, 143,
of ‘rendes *in s 33, 142
must he epecnal, not general, 139
presumption as to 1ts bing 1n proper form, 139
proof of, by production, 141, 142,
recogmizable for purposes of & 32, 140 142,
to recover rents for donee’s benefit, registration of, 58
whether effective after death of prineipal, 138, 130
Fower of sale—
document giving creditor, registration, 58,
Pre emptlon~
nght of whether immoseal le property, 52, 83
Presentatlon and appearance— :
sdmisan 0 of exccnttion, sce same head
sppearance ¢ repstration, 143, 144
debyy In prescntation, 120
destinet from ¢ presentatin’, 136133
enfsresny, see Lalorcing sppeamnes
exemption from, 156,

incla Jex appearance un er compnlann, 345
may be yimultannous or at different timen 143
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Pres and appeal 1
appearsnce for persons to appear see same Jerl
place of, sre same heal
registration made without appearance, 151, 152
Tenial of execution, see same heal
duties of registening ofhicers on precentation, 297
nonappeimnce, procedure upen, 164, 153, 156
pereons untuthonsed, by, 135 138
pemons who mav present document for registration see wame Joal
| resentation for registration, 133, 136
Iy unautherised person 1335 138
death of party before repstration 138
distinet from” appearance, 136 138
enforcing 140 263 263
not invahdated by msuffirency of stamp 123
of authontics to adopt 158, see Adoption
of wlls, 158, sre Walls
persons who may present document for remstration sec st ne 7 ead
place of, sre same head
presumption as to, 139
what s, 137 138
procedure on appearance, 143, 144
non appearance, 151, 153, 156 See Enforeing appeatance
procedure upon admicsion or denmal of execution, 147 See Admussion of
execution and Deninl of exeention
limits of registenng offi er & powers, 148
registering officer shall register on admussion, 148
registering  officer 10 refuse to register if executant appears to be a munor,
ete, 147 152, 153 154
regustering officer to refuse to repister 1n caso of derual, 147 160
registration made 1n spite of demal voud, 149 150
remedy of party chall registered on ad 149
subsequent procedure on rfusal to register, 154, 255272 See Proceduro
on refusal to register
wubsequent procedure on registering officer not Tefusng o register, in
cage of demial, 149, 150

under the earhier Acts, 148
where some admit and gome deny execution, 150 151

procedare upon denual of cxecution before Registrar, 238, 259
order by Regutrar to xegister and procedure thereon, 29, 260
order of refueal by Regustrar to register and procedure thorean 261
swb n case of order of refusal by Registrar, 262 272

refusal to nocept or register documents on, see Refusal

time of nppeatance, sce same head,

time of presentation, see seme head

Present demise—

essential in en sgreement to lease falling under s 2 (7), 10
what constitutes a, 12,
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INDEX

Presidency town district—
registrar of, may register document relating to land 1n any part of British India,

133

sub registrar of, suthonsed under s 7, ditto

Priority—
aa between registered documents {3 47) 163 165

of

of

govemed by date of execution 163 164 160
registered meanmng of 160
under tho earber tets 163

d over aral or (s 48} 166 170
declaration meaning of, 163

equitable mortgage by dcpost has pronty over subsequent mortgage
though made without notice, 167, 163

Government documents under s 90 deemed registered 283

if the oral transaction 13 completed 167

if the registered document relates to the same property, 16

no prionity if the documient 19 unregistered 170

notice defeats prionty 163 169

possession actual or constructine defeats prionty, 166 167, 170

retrospectivo effect of 8 48, 166

under the carlier Acts 166

where mortgagee under agreement has obtaned decree, 170

whether the oral 18 voluntary or lor a 167

whether the property 18 movesble or immovesble 167

whether the property 13 wonh over ar under Rs 100, 167

over (s 50) 196 235
analvaas of 2 50, 203 210
between documents executed after Apnit 1, 1877, 217
between documents executed before Japuary 1863, 211
Letween documents executed while Acts of 1864, 1865 & 1571 were tn
lorce, 213 217
between documents one executed before and the other after January 1, 1863,
211,212
between documents ono excented before and the other alter April 1, 1877,
217

changes in the law from fime to time, 106 206
romparative table of sections of different Acts on prionty, 207
decree or onder excepted, 196, 203, 220 22]
doctrine apphesble anly if one document is only registered, 213 217
it the regutercd document Is of the Linds mentioned
ins 17(1)(a) to (d) ors 18(a)and (b) 196200
o the two documents relate to the same property,
218 220
if the two documents arc antagonustic, 218 220
*duly regutered*, meaning of, 214 216
fallure of consideration, 233, 231
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Priority—Cont?
firet conferred on compulsonly registrable documents by Act 3 of 1877,
2

trand as aflecting prionty, 228, 220

hastory of the jaw as to prionty, 202 206

in caso of dncument obtamned pendente lte, 229, 230

i case of docaments whick had no priornity at commencement of the Act
213,221

1n case of leases exempted unders 17, 106

no prionty in case of documents mentioned 1n 5 17 (2), 209

notice of unregistered documents as affecting prionty, 223, 224 See Notice

onal ¥ by delisery of , 166

over decree or order 190 203, 220, 221

T under ad as affecting prionty, 225 228

rival deeds need not be executed by the same person, 218

san mortgage 220

scopo of 8 G0, 208.

ecopo of the explanation to s 50, 209, 210

d which 13 15 not

218,

“ unregustered,’ mearung of, 209, 210
unregustered document need not be of the same naturs as the registered
document, 232

regustration us constructive notice 230 233 See Notice

Procedare—
defect 1m, not invalidating act done by registering officer, £70  Ses Void
for enfarcing appeatance, see Enforcing appesrance
1n case of document containing interlineation, etc , 108
1n case of documents containing maps or plans, 109, 248
in case of documents executed by Government or public officer, 260
In eass of 1 languago not d by officer, 108, 246
1n case of documents insufficiently stamped, 123
1n case of documents relating to land in several districts, etc , 248
10 case of relating to land, by Degistrar, 245
1n case of persons exempt from appearance, 140 143, 158, 157,
on sdmussion or denial of execution, see Presentation and appearance
on admittang document to registration, 241 247
under the eatlier Acts, 242

on appearance, 143, 141
on completion of registration, 246
on depoat of wills, 161

death of depositor, 162

production of will n Court, 162

withdrawal of will, 161
on non refusal to register, 1n case of demal of execution, 149, 150
on presentation, 237 See Adoption, Refusal and Wills .
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Presldency-town district—

registrar of, may register document relating to land 1n any part of Butish Tndra,
133.
sub registrar of, authonsed under s 7, ditlo

Priority—

as between regstered documents, (s 47), 163 165
governed by date of execution, 163, 164, 165
registered, meanung of, 165
under the earlier Acts, 163
of registered document over oral agreement or declaration, (s 48), 166 170
declaration  meanig of, 169
equitablo mortgage by deposit has priority over subsequent mortgage
though made without notice, 167, 163
Government documents under s 90 deemed regustered, 283.
2f the oral transaction 13 completed, 167
£f the refistered document relates to the vame property, 166
no prioptty 11 the document 1s unregistercd, 170
notice defeats prionty, 168, 169
Ppossession, actual or constructive, defeats prionty, 166, 167, 170
retrospective effect of 5 48, 106
under tho earher Acts, 166
where mortgagee under agreement has obtained decree, 170
whether the oral transaction 1s voluntary or for consideration, 167
whether the property 1s moy cablo or immareable, 167
whether the property 19 worm over or nnder Rs 100, 167
of over {s 50), 108 235
analyss of s 50, 208 210
Letween documents executed sfter Apnil 1, 1877, 217
between documents executed before January 1565, 211
between docuntents executed wlule Acts of 1864, 1866 & 1671 were in
foree, 213 217,
between documents one executed before and the other alter January 1, 1805,
211,212,
between documents one execnted before and the other after Apnl 1, 1877,
17,

changes In the law from time to time, 106-208
comparative table of sections of dufferent Acts on pnarity, 207,
decree or order excepted, 196, 20%, 220, 221,
doetnne apphcable only : if one d. fs only regi 4,213 217,
if the registered document 18 of the kicds mentioned
ins 13{1}{a)to {3} orx 18 (a)and (b), 195-200.
If the two documents relate to the same property,
218 290
if the twodocuments are sntagonistie, 218 220,
*daly regutersd’, meaning of, 214 216
fallare of conalderation, 233, 234,
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Priority—Cont?

395

first conferred on compulsonly registrable documents by Act 3 of 1877,

fraud as affecting prionty, 229, 220

hustory of the taw a3 to prionity, 202 206

1n case of drcument obtained pendente lite, 229, 230

1n caso of documents which had ne prionty at commencement of the
213,

In caso of leases exempted under s 17, 196,

no pnonty 1n case of documents mentioned ins 17 (2), 209

208,

Act

221,

notice of unregistered documents as sflecting prionty, 223, 22§ See Notice

oral agreement accampanied by delivery of possession, 166
over decree or order 196, 203, 220, 221
under 1a as affecting prionity, 225 228
n\’ll deeds need not be executed by the same person, 218
pan mortgage, 220
scope of a 50, 208,
seopo of the explanation to s 50, 209, 210
d d which 1s i trable 1 not hdl:

unregitered,’ meaning of, 209, 210

218,

unregistered document need not be of the sams naturo as the regustered

document,
registration as constructive notice, 230 233 See Notice
Procedure—
defect in, not invalidating act done by regutening officer, 270, See Vol
for enforcing app sr¢ Enforein;

1n ease of document contaimng interhneatton, cte , 108
11 case of dncuments containing mapa or plans, 109, 248
i case of documents executed by Government or public officer, 280
1n caso of 1n languago not und d by officer, 108, 246
10 case of documents nsufficiently stamped, 123
in case of documenta relating to land 1n several districts, ete , 248
in ease of documents relating to land, registered by Registrar, 248,
10 case of persons exempt from nppearance, 140 143, 156, 157,
on admisson or denial of execution, see Prosentation and appeatance
on admitting document to rogwtration, 241 247,
under the carlier Acts, 242,

on appearance, 113, 144
on completion of registration, 246
on deposit of wills, 161

death of depositor, 162

production of will n Caurt, 162,

withdrawsal of will, 161
on non refusal to register, in caso of demal of execution, 149, 150.

222

on preseptation, 237 See Adoption, Refusal and Wills .
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Procedure—Contd
on refusal to extend time for appearance, 146,
on refusal to reguter, 235 232, See same head.
on re registration, 124
regarding suthentication of powers of attorney, 140 143,
regarding extension of time of appearance, 143,
of presentation, 126
regarding refusal to accept or register document, see Refusal.
regarding return of document on regastration, 246

Procedare on refusal to register—
1 on refusal by sub regstrar to register, 255

reasons to be recorded and furnished, 2;

* regustration refsed ' to bo endorsed on document, 255
such document not to be registered except under ss 75, 76 or 77, 233, 264
spp=al to Registearin e1se of refusal on gronnds other than dental of execu
tion, 255, 256
order thereon by Regutrar directing registration and procedure thereon, 255,
256,

registrar cannot delegate inquicy, 276,
ume for appeal, 235, 256
under the earher Acts, 236
whether registration 1s compul<ory or optional, 253
application to Registrarin case of refusal on ground of denial of execution, 236,
257
by clumant, 236, 257
depoattions recorded duning mnquiry, admussibility of, 230
form of applieation, 256
limitation for such application, 256, 257
procedure on such application, 238, 230
regutrar cannot question order of predecessor, 259
regustrar cannot review hus own order, 25%
under the eatlier Acts, 238
onder by rezistrar, en such application, directing regastration, and procedure
thereon, 259,
costs of enquiry, 26
liutatien for fresh presenlation, Ju0
necesaity for fresh preaentation, 260,
reference to High Court by requstrar, 261
srrieton by Jhigh Court of regietrar’s order, 260

11 en refaeal by regutnar to reguster of fo direct regtstration on appeal or application
unders 2 L 281,

cases covered by s 76, 261,202

wnquiry ua der s, 5€, 201

no appeal from onder by registrar undee s, 32 or s 36, 261
nen-appearance of partics, 201

rrasons 15 be recnrded and furnished, 261
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Procedure on refusal to register—Cont !
soope of 5 76, 201, 262
suit tn cvee of onler of refusal by regustrar, see Smt.
nn ler the eathier Acte 201

scope of geos, 32 77, 276,

Proceedings in Court—sre Judicial Proceeslings and Compromuse.
cxnal proceedings 01 03
enminal pro reings, 93
exeeution proceatings 04
mutatin proceedings In revenue courts, 91
testamrntan g mercbings, 03

Production—-
of documents { r registratien 140
of will, by Court, 162

Profits—
accrued due 5

"

to accrue dae 5

Property—Ses Immos eable property, an I Moveable property
Prosecution— See Penalties
Public officers— See Fxemption
Panlle servant—

registering officer to be deemed, 277
Purchase money—

receipt of, GI, 81 62

refund of, 185
Rajinama—

Detween mortgagor and mortgigee, 48
Razinama—§ee Comproruse

Recelpt—

acknowledgment of, G0
distingushert from other acknowledgments, 6y

by pattilar to lambardar, 62

endorsed on mortgage decd, 25

of balance of purchase mones, 61

of consderation, 61
part payment of conmderation, 61

of pryment of mortgage money, 54, 61, 97 102
by one of two mortgagees, 101
exempt, if not purporting to extinguish mortgage, 99
extinguishing mortgage on one of two mortgaged properties, 98, 99
griing up compound interest, 160

~f
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Recelpt—Contd
gung up part principal and interest, (00
Mlustrations, 100,
settfing morigage debt, 160
showing state of account, 100
to person not party to mortgage, 102
under the carlier Acta, 97, 98
of payment of carnest money, 103,
of purchare moncy, by which title 1s completed, 62
of purchase moncy, extingmshing title, 81, 82
partition cffected by, 49, 50
release in the form of, 33
unregistered (ffects of, 102
oral evidence to } rove payments, 62
when compulconly vegistrable, 23, 24, 54, 60 62
when optionally registrible, 103
Recelver—sSee Fxemption
RNecital—See Admusaion
affecting thund party, no groumd for refusing regivtration, I48,
af ereating 11, ht or interest 1 immon eable property, 53, 53
if mere achnow ledgment or record of past transaction, 54, 55
in petition of comy romuse, 53 See Compromise
in unregistered document, 54, 53
in will, 10},
of equitable mortgage, 42
of exchange, 54, 53
of gift, 31, 25,
of partiticn, are Prtitin
of pant transacticn, 54 35, 103 See Past tranaction
of payment of camest maney, W03,
test for admusntility 1n evi lence, 51, 335,
Reconveyance~
when computeonls resistruble, 23, 4%
when optionally prgistrable, 105
Record—See Kecital,
Recorde—
of scttlementa an Lof aur ey, exemy tel from registrton, 253
safe custuddy of, 22,
village, f1ed by patnans or revenae cfhcers, exempted from regstration, 2
Rectifcatior—
of ertors of sub reyustrar by Benstrar, 280
Pedemption—
docoment teducing en oL f, 43
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Fe erence—
toH hierntl e trar bl
1y T even e Boand
Pefund—

f1ptml relacunreg tered 1w
«fpurchs ema ey wheresaledeed nreg ¢ 11y

Felosal—
tvremn mn ert w eptforeen tra —
Lieun ent conta nngante Ineat et 1%
rument e nila nong map or pl o 107
Tw mentin 1 deser! pjropry s [Ty
twtmn ntyreentel nprpertme 170 16
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b nopoff ert res ster
t lor ment nlanguscenot | wit Fn 138
fex & tajpearstobean ore 14 1314
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{yartesdor Lappesr tne 143 144
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tof sl by party to e lorsesdn s 0 fexe o o 1 e
forrefu gre, i on M8 43
tnal  freg er goftceraarderof 126
proce lurr o refusal to reg s er 33 w05 ® Ses nelead
r fual acept ! ctfon efual toreg er 110 114 J1n
rmele nref alt re  eor 114 115 See Procel eo r fusaltoie
» tnttecace f 114
t nefrrel alt reg 1

Register Books
authe teat nof 37
rilesasto 900
ftf lep sofent s 940
clas es f totehept ntheoftices 36
nder the ea fer Acts 736
ont tsof 30 46 713 °31 °8
ent ey toho u beedconcct ely 938
fornstoleco taned n @
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dexes [ anle t estl en 238
la sesa dco tentsof 38
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Recelpt—Contd.
givng up part prmeipal and mnterest, 100
sllustrations, 100,
settling mortgage debt, 100
showmg state of account, 100
to person not party to mortgage, 102
under the caslier Acts, 97, 98
of payment of earnest money, 103
of purchase money by which title 1s completed, 62
of purchase money , extmgwshing title, 51, 52
partition effected by, 49, 50
release mn the form of, 53
unremistered effccts of, 102
oral evidence to prove payments, 62
when compulsonly repistrable, 23, 24, o4, 60 62
when optionally registrable, 105.
Recelver—=See Exemption
Itecital—See Admission
affecting third party, no ground for refusing registration, 148
3f creating night or 1nterest in mmoveable property, 54, 55
3 mere achnonledgment o record of past transaction, 51, 55.
m petition of compromuse, 55 See Compronuse
1n unregistered document, b4, 55
an will, 108
-of equitable mortgage, 42 44
of exchange, 53, 55
of mift, 34, 25
of partition, see Partition
of past transaction, 54, 55, 10%  See Past transaction
of payment of earnest money, 101
test for admissability 1n evidence, o4, 53
Reconveyance—
when compulsorily registrable, 23, 48
when optionally regntrable, 100
Record—See Recttal
Records—
of settlements and of sury eys, exempted from registration, 383
safe custody of, 22
willage, filed by patwans or resenue oficers, exempted from regustration, 285
Rectification—
of errors of sub registrar by Regustrar, 240
Redemption—
document reducing yerod of, 45
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Fe‘crence—
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13 I o enue Boaant 1t
Fefond—
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See ga ne head
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remeles nrfualtore ser 114 1o
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Register Books—
auth teatonof 37
rul sast %0
itfnlcoprs fentres 40
ta f 1o hek pt n the offices 736
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onte taof 736 746 *19 31 °8
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398 INDEX,

Recetpt—Contd
gmg up part principal and interest, 100
illustrations, 100,
setthing mortgage debt, 100
showing state of account, 100
to person not party to mortgage, 102
under the cazlier Acts, 97, 98
of payment of earncst money, 103
of purchase money, by which title 1s completed, 62
of purchase money, extmguishing title, 81, 82
partition eficcted by, 49, 50
release mn the form of, 53
unrepstered effects of 102
oral evidence to prove payments, 62
when compulsonly registrable, 23, 24, 54, 60 62
when optionally registeable, 105
Recelver—See Exemption
Rtecital—See Admission
affecting thied party, no ground for refusing regstration, 148
i ereating night or interest 1n immoveable property, 54, 5o
3 mere acknowledgment of record of past transaction, 54, 55,
m petitson of compromuse, 93 See Compromise
1 unregistered document, 54, 55
1 will, 108
-of equitable mortgage, 42 44
of exchange, 54, 53
of gift, 34, Zo.
of partition, see Partition
of past transaction, 34, 55, 108 See Past transaction
of payment of earnest money, 104
test for admismibihity 1a evidence, 54, 55
Reconveyance—
when compulsorily registrable, 23, 48
when optioally regstrable, 100
Rerord-—=See Recital
Records—
of settlements and of sury exs, exempted from registration, 283
safo custody of, 22
village, filed by patwans or resenue oficers, exempted from registration, 235
Rectification—
of errors of sub registrar by Repistrar, 249
Redemption-—
document reducing period of, 45
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Reference—

to High Conrt Ly repstrar, Jof,
11 Revenue Boand, 150

Reford—
fdejunat mlerr lease unfegitered, 178
f purchree m mey where sale deed wntegictered 189

Fefusal—
1T reptonnz « M €1 ta socept for Fegustratin —
dcument contaming mterlineati ms, etc 108
A4 wument o ntaming map ¢r phin, 100
4 wument insufberentdy descnting | roperty, see Deseripty n
" ettment 1t prsented i pr per time 122 120
d kument relsting to land outude enb distrct 129

reqistening oficer to register

if document in Janguase not understood by him 108
of excvutant a] pears to be s minor ete 147 113, 1x4
W exccuton demed 147, 149 151
of for €1 hne 14 ot pant, 256
1f parties do ot appear m time 143 144
ueathicrnt stamp no ground for refusal 123
rfusal by party to eadoree admission of execuhon on dyeument n  ground
for rcfunng regestration, 148, 243
{nalits <f regintening officer a order of, 126
procedure on refusal to reguster, 1°4, 235 27 See same head
refusal to accept ' distinet from refusal * to register, 110, 114 1o
remedies ¢ n refusal to register, 114, 115 See Procedure on refuss) to rester
st 1n e cane of, 114
time for refusal to rester, 152

Register Books—
authentication of, 237
rules as to, 200
certified copiea of entries m, 240
clasves of, to be hept m the offices, 236
under the carbier Acts, 236

contents of 236, 246 249, 231, 232
entrienin, to be numbered conscentnely, 238
forms to be contained in, 22
gunde a5 to nature of documents in case of doubt, 116 237
dexes of, and entries theremn, 238

clanses and contents of, 238

copies of entres to he went to registrar and filed, 210

rules as to, 250
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Recetpt—Contd
o ing up part prineapal and interest, 100
Alustrations, 100,
setthing mortgage debt, 100
showmy state of account, 100
to person not party to mortgage, 102
under the earlier Acts, 97, 98
of payment of earnest money, 103
of purchase money, by which title 1s completed, 62.
of purchase money, exhingmshing title, 81, 82
partiton effected by, 49, 50
releaso n the form of, 53
unregistered effects of, 102
oral ex1dence to prove payments, 62
when compulsonily Tegistrable, 23, 24, 54, 60 62
when optionally registrable, 105
Recelver—See Exemption
Recital—See Admission
affecting third party, no ground for refusing registration, 148,
1f creating right or snterest in ;mmoveable property, 54, 55
1f mere acknowledgment or record of past transaction, 54, 55
1n petition of compronuse, 55 See Compromise
1n unregistered document, 54, 55
1 wall, 108
-of equitable mortgage, 42 4
of exchange, 54, 55
of it 33, 25
of partition, see Partition
of past transaction, 54, 55, 103 See Past transaction
of payment of earnest money, 103
test for admussibility m evidence, 54, o3

Reconveyance—
when compulsonty registeable, 23, 48
when optionally registrable, 103
Record—=See Recutal
Records—
of settlements and of sur eys, exempted from registration, 283
safe custody of, 22
aillage, filed by patwans or revenue officers, exempted from registration, 235
Rectification—
of errors of sub registrar by Registrar, 249
Redemption—
document reducng period of, 45
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Register Books—Contd
mspection of, 240
under the earlier Acts, 241
order 1n which dacuments are fo Le coped m 237
Pages to be numbered and certified, 22
provision of, 22
rules for safe custody or destruction of, 230
safe custody of, provision for, 22
titles of 236
Registered—
cerhificate of sale filed under s 8913 not a registered document, 282
defimtion of, 105, 172 214 216
documents effects of, see Effects of registration
document invalidly, lmitation for suit on 179
Government documents deemed to be, 283
will deposited under s 42 not deemed to be, 162
Reglstering officers—~ee Regstrar and sub regstrar
defect 1n appointment of, does not mvalidate sets done by, 27
1n procedure, does not nvalidate acts done by, 279 See Voud
diseretion of,
to accept documents at private residence, 131
to accept documents under ss 20, 21 and 26, 114, 125
to extend time for presentation or appearance, 122, 126, 143
to refuse to accept or regester certain documents, see Refusal
duties and powers of, 236 254
duties of, on adoutting document to registration, 237
on presentation of document, 237
establishment for offices of, 22
finality of otders of,

11 1

P 115, 116
sccepting document under s 26, 127

as to sufficrency of specal cause shown under s 31, 134
granting or refusing extension of tume for presentation, 126, 255
refusing to accept document under ss 20 & "l 114, 115
remediesin case pfrefusa) o regmter, 2 S5l

1nterest i document registered, 270
nterference with orders of, by Court, 268  See * finality of orders * abore
by suceessor 1n office, 238
wnsdiction of,
act done without Jurisdiction 1s voud, see Vard
<iscretionary, see * discretion of * abare
extent of, see Place of presentation or regstration and Pegistrar
not to delegate powers, 238
not to question predecessor’s order, 258
not to review orders, 239,



40
Regtstering 0Sicers—Con'd

Yimits of powers of, upon admission or demal of execution, 143,

not Lat'» f ¢ thirg b na fids done or refused,

ot zatran 11 furmieh anf irmatwon to, 298
pewer 38 tmuricter aathe 247

o repence prosecuty n,

7
trerd sutstance  { statements, 247
rules o1 (e subject, 250

proeedaen are Prc fure

groeee Lings be? re whether juds sal,

public serrstes 277

sefnaal 1o aceept 1t o ster certain documents, sce Refusal
remunersty n reslan s £ 22

susperss n,er sl 7 Lemiend 122

whetler pmetenit,, £ werjeat urt 295 276

Reglstrar —See ot 11, 0 er and Rejistrar and sub registear

depont of will b 1,1
rower of certun rastrars to repister 0 cuments relsting to land 1n any part of
Britivh Indu, 133
> wer to apjeint vthen tu d + e duties in hus absence 20
© appoint sub registrar dunng absence or vacancy, 21
o extend time { appearince or presentation, 122, 126, 143
annecemst 10 ofliee cannot question order extendmng time, 258 2,9

powers ' - .

1o 1asne urder roLtifying any error o9
(o resars huserder, 250
epocial dutien of, on registerms o younsent relating to lund, 248
sub regustrar, when deemed to be 147 R
Reglstrar and sub-reglstrar—Sr Diegstermg ofticers, Registrar and sub registrs,
alsence of, 20
appointment of, 19
attendance of, nutsule registey, 8¢¢ Attendance
authentication f power of attorney by, 140 143
afficca of, 10
smalgamation of, 19
powers on smalgamation, 19
rules regulating the proceedings of, 250
eeal of, 22
vacancy in office of, 20

Registrar of High Court—>See Exemption.
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Registration—

acting under an instrument for long time cures defect of want of, 30
a0 affecting genmneness of deed, 246

as constructive notice, 230 233 See Notice

as delivery of deed, 233, 234

as passing title, 233, 234

23 proof of execution, 149

as validating illegal transaction, 30

certificate of, see same head

compulsory, see same head

death of donor, regstration after, 32

decree, 1n parsnance of, set aside, 268

effects of, see same head

effects of non , see aame head

enforang, 140, 263

enforemng appearance for, sec same head

enforemg production for, see Production

evasion of, see same head

1llegality of a transaction not cured by registration, 30
meaning of, see Registored

1o bar to sut to set aude document on ground of fraud or coercion, 148, 149
notice, as, 230

abject of, 23, 119

optional, see same head

oral sud d d 166
place of, see Place of presentation or registration
possession and, 164, 166 170

presentation for, see Presentation and appearance
production of document after, 224

prionty, see Priority

procedure for, see Procedure

refusal to register, a¢e Refusal

re-regustration, see same Aead

subsequent events do not affect the necessity of, 30
tume for completion of, 123, 152

time for refusal of, 152

time of appearance for, sec same heal

timeo for presentation for, see same head

when doemed complote, 221

when valid, ace Void Regustration

when voud, sec Vord Regusteation

Registration Act—

Act T of 1843, 163, 108, 203, 204
Act 19 of 1513, 163, 199, 203, 204
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Registration Act—Conti
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Acta 16 ¢F 1874, 20 oL 1500 S of InTL anl 3 of 1877 (See Commentary under

thevan mews i naof the present Aet )

ajphen to documents eliting to land i Botch Indis though evecuted abrowd,

27, See Batush In oo
eommenrerient of, 1
comashlating Act 1.2
eonstru ) noof a consoli lating Acet 2
Crosn, stether b an i tn, 283
exchiann from cpeestim of )
extemtof, 1
Brtory of, 1, 22 207
interpretsts n of, 20 151, 172
yntof, 29
cperstimoaf 1,23 171
retropertive efnct 2%
which, o apphy to provendings i suit, 2
1o govem admieibihits i evylence, 28
to gavern quests nf«ompuleon registration, 28

Registration Districts and Sub Districts—sre Districts and Sul Distreets
Pegistration establishment—I» 22
Regulations—
Bensal Regulatym 30 of $7608, 1497, 202, .”.0’!
Hombay I(P"\lL\ll)H 4 of 1802, 197, 202, 20:
0 of 1827, 193, 202, -03
Madras Regulation 17 of 1602, 197, 202, 203
Relationship—
§ of, 1n unregistered d 118

Release—
agreement for, 80
sgreement not to execute decree, 63
Ly letter, £3
by receipt, 53
disclaimer of title, 63
form immatenal, 53
of Hindu widow's estate, 52
night of maintenance, 59
of morigage deht, ate Roceipt
of apes succesmonss, 56, 67
when compulsonily registrable, 23 53,
when optionally registrable, 105

Relinguishment—

from snfenor to supenor holder, 284
of lease, 71.
of part of mortgago dobt or interest, 101,
under s 74 or s 70 of Bomboy Land Revenuo Code, 281,
4, not admissible to prove ad of adoption, 178




404 INDEX.

Removal—

of registering officers by Government, 21

of sub registrar by Inspector General, 21
Remuneration—

of registenng officers, 22

of witnesses, 167
Rents—

acerued, §

future, 5

oral evidence of the amount of, whether ad ble where fease 189, 190
Repealed Registration Acts—

hist of, 1
Repeals—

of enactments, 283, 286

not to affect enactments not expressly repealed, 285

Report—
of appomtinents by Inspector General, 21

Representative—
defimtion of, 3, 17
father of & mmor marned Hindu girl, whether, 17
tay file surt under s 77 for registration, 262
meanung of, 140, 162, 153
natural father of adoptive son 1s, where adoptive father 1s dead, 17
of claimant may apply under s 73 for registration, 256, 257
of deccased executant may appear and deny execution, 147
not knowing 1f deceased executed the document, 100
testator, 15)
of executent may appear and admut execution, 143 146
of executant or claimant may present document, 135 138
of His Majesty, otc , authentication of power of attorney by, 141
Re registration—
of document presented by porson not empowered, 124, 125
events, questions as to not affected by, 30
under the earher Acts, 28, 125

Res judlcata—
su1t under see, 77 and, 267,

Re transfer—See Reconveyance
Retrospective eflect—-
of the Act, 28
Revenue officer—
certificate of aale by, excepted from & 17, 25
partition by, excepted from s 17, 25
Revenue Records—
exempted from regitration, 282 283
Reversion—
of landlord, sale of, 58, 59
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Teversioner—

seleam by Hnla 70 77

unlertal ng v H nlr not tod «pute al enation 5°
Feview—

Ly Rerutrar {1 «own onder 2 9

Pevision—
ty Hich € urt of remstrar s onler €0
RIgDt—
instruments trat ny el ace G mpulsory regutration ¢ ! O] tional rey, strat on
Rights—
tofernes 3
tofshenes, T 5
tilghte 3 7
towavs 3
Pules—
power of Inspartor General to make 20
Salarfes—
of eyt rnzofl are 22
Sale—
sgreenentfr ® = O K1 See \grcement for sale
{ tlowed by attact ment 84
teaital fjusment of ean st woney n efixtof it
1y decre oee Dixrre rorlr
cert £ ate of gen s pe heal
nfrnat on of unec_ stered omveran ¢ s eConfr atoy
1 » wl nnot 18
of equ ty of rede jton 47
of mtang ble property o8 ¥
fmoveallean1st moveablo property 188
of revers on of las llord 58 o9
urchase money rece ptof  See Pur hase noney
unreg atere 1 effe tyof 170 184 189 191
alns Uofor collateral purposes ace Collat 1) 1 ose
oral eviden e 189 191
spocifc g erformar o 83 260
wl en con pulsonly reg strable °3
when optionally reg strable 105
with night of re] irchase d stinguist e 1 from mortgage 30 41
‘Sanads—
exempted from reg stration 289 283
Sanction—
to prosecute V1o
Schedule— See Annexture
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Removal—

of registermg officers by Government, 21

of sub registrar by Inspector General, 21
Remuneration—

of regustening officers, 22

of mitnesses 157
Rents—

accmed,

future,

oral evlden(‘ﬂ of the amount of, whether 1dmissible where lease unregistered, 189, 190
Repealed Registration Acts—

Lt of, 1
Repeals—

of enactments, 283, 286

not to affect enactments not expressly repealed, 285

Report—
of appointments by Tnspector General, 21
Representative—
defimtion of, 3,17
father of & rmor marned Hinda girl, whether, 17
may filo suit under s 77 for regstration, 262
meaning of, 140, 152, 153
natural father of adoptive son1s where adoptve father 1s dead, 17
of claimant may apply under s 73 for registration, 256, 257
of deccased executant may appear and deny execution, 147
not knowing if deceased executed the document, 100
testator, 159
of executant may appear and admit execution, 143 146
of executant or clumant may present document, 135 138
of His Vajesty, etc , authentication of power of attorney by, 141
Re registration—
of document presented by person not empowered, 124, 126
b events, queat, as to not affected by, 30
under the earher Acts 28, 125
Res judicata—
awit under sec, 77 and, 267.
Re transfer—See Reconveyance
Retrospective eftect—
of the Act, 28
Revenue officer—

certificate of sale by, excepted from s 17, 25

partition by, excepted from s 17, 25
Revenue Records—

exempted Irom registration, 282 283,

Reversion—
of landlord, sale of, 58, 59
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Feversioner—
releare 15 intu 50 A7
un $ertaking Uy Ilindu, not to dispute alienation 37

Peview—
by Remstrar of hue owm onder 230
Fevision—
tv Figh Court of regetrar o order 200
Rlight—
instrumeata rreating ete sre Compulsory regt teation an ! Optional registration
Pights —
tofermes 3

to fistenes, 1 §
to lighte T 5
towavs 3,5
Pales—
power of Tnepector General to make 250
Salaries—
of masterng off ore 22
Sale—
agreement { r, @ 7599 B3 See Agrecment for eale
foll>wedd bn attachment 81
seestal of pasuent of carnest money 1 yffcct of, 107
by decrer aee Decrid crorlir
certifi ate of e otme Jrad
« mfirmation of unregistered omveyance see Confirmation
1ase wheanot 10
A equity of redemption 47
«f intangibls property, 58 59
of moyveable and immoveable property 188
of reversion of Lindiord 58, 39
purchase mones re et of  See Purchaso money
unregaterel cffects of 175 184 189 191
admisallo for collateral purpases see Collateral purpose
oral evidence 189 19t
roofi performance, b3, 266
when compulsorily tegistrable, 23
when optionally regstrable, 105
with night of repurchase distingushed from mortyage 39 41
‘Sanads—
exempted from registration, 282, 283
Sanction—
to prosecute, 270
Schedule—Ses Annexture
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Seal—
of registrar and sub registrar, 22
Search—
of Books Nos 1 & 2 allowed to any applicant, 240 .
of Books Nos 3 & 4 by registering officer, 240
Security—
collateral, for repay ment of loan under Agticulturists Lons Act, 25
under Land Improvement Act, 25
under Land Improvement Loans Act, 25
copy of instrument and order to be sent to registermg officer and filed, 281.
Security bond—
under C P Code, O 41 t 5, 96
under C P Code, O 32,1 16,96 -
Settlement of land revenue—
records of, exempted from registration, 282, 283
Share—
1n partnershup, transfer of, 52
Shares—
n a Jomt Stock Company, esempted from registration, 24 7o
Sheriff—See Exemption
Slgnature—See Execution
Sindh—See Branch Inspector General
Specific performance—~
i case of agreement for lease, 83
1f ercating present demuse, 181, 182
1f not creating present demrse, 181
1m case of covenant 1n unregistered document, 186
1 case of d contemplatimg of another d 75, 83,84
1n case of guft, 82
1n case of lease, 83
after amendment of sec 4, 182,
before amendment of sec 49, 181
1n cage of mortgage, 83
personal covenant 1n o mortgage, 184, 185
1n case of partitson, 83
1 case of sale, 83, 84, 263
of implied contract to register, 263, 261
Specific Relief Act 1877—see Acts
Spes successionis—
relense of, 56
Splitting ep—
of mortgage to avoid regustration, 48
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Ssuanp--
i 3® ~1ntanal Win.pme at norremitra on 197 7 0
proeed moaprer tat nel bean ot £ 1n Iy atamped 13

Stardirg ttmber ¢ Tmler

Suaect or rond—
mare et € bnsandndenpt n {1 e (103

ub-districts Dt aand®ld rt

Sub leases—
LeesalTeran v At dr 3

Sth monigige
brdepmtofttl dot 4
Sab registrar elwg o naoft wr anfle traranis b rew strar
rmav beagtinnwd t exere s rem tm Apo ers 1)
exrept that ft a n appeal 1
spruldot eaof 248
when Ieemed ta be re mr 147

Sait—
Lenam lar wb 1 ren 21t f1 02
reprevntal o bena dar wh tlere t thdt as oC
todirct e ratonofa {x ment n aseol rd rofr fusal by reg strar (su t under
87)° o7
alnt bl fsul dxu ent ntlestt 6
appeal from leccee passed ntiosut 70
lhoartal  t fletles t 8
n!{ nspreccdenttotiesut %
Cortier 71
C rtawh bthes tmathefl 1 T1
! rec nlers 78 peof 7
dusmissalof app alorappl at on by re, strar for lefaull not fatal to 63
ext ot f Court s power %6
frame f prayer of t1apla nt 971
frame fticeut %6
interference with seg tern_ off eradscreto 967
1o nder of other clam n t1osu t 23
L tat on Act general provis ans of appleab )ty of 09 @71
1 m tat on for the sut g7
I'm tat on per od how computed °67
nature of ;mqu ry unler s 77 266
non-attendance within period prescr bed by 5 34 not fatal to 263
omuss on to enforce sttenlan e under s 36 not fatal to 155 1,8 63
pre entat on of docun ent with n 30 days after decree 271
proced re after decree 76% 271
1e, trar not a necessary party to the su t 266
scope of su t under s 77 66
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Sult—contd
. dismiseal of appeal under the earher Acts, 263
valuation for purpose of Junisdietion, 271
where registration 1s optional, 266
to enforce registration independently of s 77, 263 263
form of decres 1n such swt, 265
to obtam specific performance, 265
to recaver damages for refusal to register, 263
to set aside regustered document on ground of fraud or coercion, 148
withdrawal of, 267
Sukhdt allowance—
18 ‘1mmoveable property,” 4
Sulehnamah—See Compromise,
Summons—
agamst executant or witness under s 36, 153,
failure of executant to appear on, amounts to demal of execution, 130
1s5ne and service of, 158
not to persons exempt from appearance, 156
surr See Release and Rel: %
Survey—
Government, to be referred to tn description of lands, 109
records of, exempted from registration, 283
Suspension—
of regustering afficers by Local Government, 21
of sub registrar by Inspector General, 21
Tenancy at will, 68
‘Tenant—See Lease
interest of, in holding 3
‘Term of a lease—See Lease.
effect of option to continue given to landlords, 67
to tenant, 63, 66
effect of power to eject at any time, reserved to the landlord, 67
effect of reservation of nght of ro entry, 69
effect of varous other terms and conditions, 60
exceeding one year, 63 69
for life, 60
from year to year, 3, 64
1n perpetmity, 63
meaning of, 65
not exceeding one year, 65
reserving 8 yearly rent, 69
‘Territorial Diviston—
of lands, etc , to be stated tn description, 109
rules declaring 230
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Testarientary—ter \ n testsmentan
Testator—Se Wille,
Thing attached 1o the earth—
wanchided 1n imm vealle properts 1 ¢
thnos permanenth {adesed toa 3 €
Timber—
fruit tree €,
meaning (f €
nght tyeut farapniwd € 7
I T P W )
usufructusn mortgaze of timber trees 7

Time—

409

completin {reustratin by regutering officer no time limat for, 123, 152,

extenss n cf for apjwarance and | re<ntation i Gase of aceudent of urgent necenity
,

for appw eran © are Tame ¢f aj prarince
$5r depemit 5 prvsentatsm of willy, 128
for prewentation are Time of presntati o
for r repustratin 124

feom which regite red alcume nt operates gee 1 ffects of registrati n
refuxal of registenng oft (r to register no time Lmat for, 152

Time of Appearatice—
four m nths from execution and extension of four months, 143 It
prementation,
furthicr extension of four months 1n case of acaident ete , 143, 144
procedure « n refusal to extend 146
registraton not to b madle unloss parties appear in, 143, 144,

Time of presentation—
for avth rities to adopt 160
. fm et T 19e ag

conduct of partics not to affect the peeiod, 127

day or date of exerution 10 b excluded 123,

decree or order, time preacribed for, 132,

delay 1n presentation, 126.

four months from date of execution, 192,

further four months 1 case of acexdent, ete , 122, 126, 143
A u‘

where the document does not bear the date of executy
for walls, 128, 160
under the eather Acts, 128
fraud of party f g within
. voe

on, 123

time, 127,
2l

122927, 143, 388, 195,

Bee Time ot
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Title—
duselarmer of, 53,
failore of consuderation as affectiog the pasengof, 233, 284
mstruments creatng, ete | &e O , \! tion and Optional registral

rezistration a« pasang, 163, 233, 23
Title Deeds—

deposit of, see Equitable mortgaze,

parting with, a< affecting prionty, 228,
‘Toda glras right—

{3 “1mmoveable property’, 5
‘Transfer—See Assinment,

by delivery of possession, 189

bv Government, 24, 23, 252,

1n Lien of dower, 34.

admussible to prove clam for dower, 177,

of debentures, 24,75

of decree ov order of Court, T3

of equity of rederaption, 47

admseon of, 53, 36,

of intangble property, 5.

of mortgage, 46, 47.

of mortgage by depout of title-deels, 47,

endorsement of pro note, 47
under Trandfer of Property Act, 47,

of moveablo and mmmaveable propertr, 185,

of reversion, I8,

of share 1n partnershup possessing fand, 52,

of shares 1n Joint Stock Company, 24,75

when compulsonly regstrable, 23 et seq,

when pptionally regustrable, 105,
‘Transfer of Property Act—

supplementary to Regstration Act, 172
Translation—See Language,
Trees—

frut, 6

fruit upon, 17,

gam of, 17,

Jucen, 17,

tmber, see Timber,
Trost—

declarstion of, 58, See Wakf

deed of, destription of property 1, 110

deed of, Tequrres regstration under the Indin Trusts"Act, w, 5, 75,
Trustee—~

sppoitment of new, 58,

under & composition deed, 75

Undertaking to cultivate or occupy—

1ncluded in *lease”, 7, 10,
Unr See Effects of non
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Valce—
test of, for remstpation, 3737
i cate of morteage, 30
11 caee of mortgage to secure tuture Joans, 39
1 case of myle, 3%
1n cave of transfer of mortgage 38, 39
Varation—
of Jrase, i
a8 repards paential terme, 72,
ssrepardsyent, 32, T
of mortgape, 43
increacimg rate of antereet, 43,
reducmg pery ol of redemption, £3.
‘Vested Interest—
defimnion «f, 37
‘Void Registration-—
‘burden of proc] as to repetration being vord 139, 150, 231,
certificate of regatration ax proving validity of registration, 241, 245
rertrats nonot jnvahdated —
v acceptance of document after four mouths without ressans sasianed 12o
by seceptance of document 8t private resmdence without suffiuent cause 134

b acceptance of document 1n language not understood by registening ofhcer
withe ut trapslation, 108

by defect in appointment of registenng officer, 279

by defret yn procedure, unleas act done without junsdiction, 279, 280  dee
Pemsstration void, Lel

by amussi,n to endorse signature uader s 68, 243,

by onussion to make fresh presentation under s 75 (2), 259, 260

By omissign to seal cestificate of regustration, 243, 244

by ressan of document being msufficiently stamped, 279

Ly reason of execution being admytted by only one of several representatives, 140

by reason of inclusion of property to which transferor 1s subsequently found to
have no title, 131,

reguetration Yoyd ~—
sf appearance 19 made after prescribed period, 123, 143, 144,
if appearance it made by an unauthonzed person, 153
1t Qate of pxecution Is Iraudolently eltered, 123
+f made 1 spite of demal of execution, 150
2f made Rathout appeatance of partics, 151, 152,
1f made wathout Junsdiction, 279,
af presentation 19 made after prescnbed penod, 123, 260
1 presentation 19 made by agent after death of prncipel, 138, 159
af presentation is made by agent under defective power of attorney, 130, 137
if presentation sa made by wnanthonised persos, 135, 136, 139,
it property 15 fictitiously mehnded 1n document, 130, 131,
of property 1s situate wholly outnide sub.dustrict, 129,
Te regrstration, 124, 125,




